FINDINGS AND DECISION
OF THE HEARING EXAMINER FOR THE CITY OF SEATTLE

In the Matter of the Appeal of Hearing Examiner Files:
MUP-17-035 (DR, W)
ESCALA OWNERS ASSOCIATION
Department Reference:
of a decision, and adequacy of the FEIS 3019699
and Addendum issued by the Director,
Department of Construction and Inspections

Introduction

The Director (“Director”) of the Department of Construction and Inspections (“Department”)
issued a State Environmental Policy Act (“SEPA”) Determination of Significance (“DS™) and
design review approval for construction of a forty eight-story structure (“Decision”). The DS was
followed by the adoption of a Final Environmental Impact Statement (“FEIS™) and issuing an
associated Addendum. The Appellant exercised its right to appeal the Decision and the FEIS.

The appeal hearing was held on March 5, 6, 7, and 8, 2018, before the Hearing Examiner. The
Appellant, the Escala Owners Association (“Appellant™), was represented by Claudia M. Newman
and David A. Bricklin, attorneys-at-law; the Applicant, Jodi-Patterson O’Hare (“Applicant™), was
represented by John C. McCullough, and Ian S. Morrison, attorneys-at-law; and the Director was
represented by Elizabeth E. Anderson, attorney-at-law. The Hearing Examiner subsequently
visited the site. The parties submitted written closing arguments on March 20, 2018, and the record
closed on that date.

For purposes of this decision, all section numbers refer to the Seattle Municipal Code (“SMC” or
“Code”) unless otherwise indicated. After considering the evidence in the record and reviewing
the site, the Hearing Examiner enters the following findings of fact, conclusions and decision on
the appeal.

Findings of Fact
Site and Vicinity
1. The subject site is addressed as 1933 5" Avenue, and is located on the southwest corner of
the intersection of Virginia Street and 5™ Avenue. The site is approximately 16,200 square

feet in size and is currently utilized by commercial spaces.

2. The site is currently occupied by three commercial buildings that are two to three stories
tall,

3. The site is zoned Downtown Office Core 2 with a maximum height dependent on the
proposed use.
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4. A six-level parking structure occupies the site immediately adjacent to the south, and a
surface parking lot occupies the remainder of the half-block to the south ending at Stewart
Street. The thirty story Escala Condominium residential tower (“Escala™) is located across
an existing alley to the west. The twin towers of the Westin hotel occupy the block to the
east across 5™ Avenue, and a seven-story parking structure is located diagonally across the
Virginia Street and 5" Avenue intersection to the northeast. A four-story commercial
building, and nine story hotel occupy the property to the north across Virginia Street. The
clevated Seattle Monorail runs along 5" Avenue, in the center of the street right-of-way.

5. Pedestrian access is from the adjacent street, Virginia Street and 5™ Avenue. Vehicle
access is from the adjacent streets, and the adjacent through-block improved alley.

Proposal

6. The proposal is for a forty eight-story structure containing 1,000 square feet of retail space
and 13,500 square feet of restaurant space on the first two levels. In addition, the proposal
includes 155 hotel rooms, and 431 apartments. Parking for 239 vehicles is proposed to be
located below grade, along with a loading dock on the west side of the structure at ground
level with access for the parking and loading dock to be via an alley that fronts the property
on the west side. The alley is accessed from both Virginia Street to the northwest and
Stewart Street to the southeast.

Design Review

7. The Downtown Design Review Board (“Board” or “DRB”) held an Early Design Guidance
(“EDG”) meeting on the proposal on July 7, 2015, at which it heard the Applicant's analysis
of the site and proposal as well as comments from the public. The written and oral public
comments included concerns about the project’s height and mass compared to nearby
existing structures, potential for the proposal to block light to the Escala tower, proximity
of the proposal to the Escala tower, privacy of Escala residents, appropriateness of
proposed design and materials in consideration of neighborhood character, and other
issues.

8. The Board’s discussion at the July 7, 2015 EDG meeting focused on specific issues
including the following items: (1) massing of the proposal relative to the Escala tower, and
specifically asked the applicant to address tower shaping, setbacks and additional massing
mitigation; (2) the Board agreed that the “jewel” element of the proposal constricted light
and air to both the proposal and Escala, and requested different design considerations; (3)
the Board agreed that the proposal created privacy concerns with its proximity to the Escala
tower, and requested design adjustments including placement of living quarter windows;
(4) the Board sought further analysis of the shaping of the proposal relative to the alley to
address concerns regarding ambient lighting and air penetration for both the proposal and
Escala; (5) composition of materials and fagades needed additional revision; and (6) the
Board requested various ground floor and streetscape design improvements.
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9. The Board held a second EDG meeting on November 3, 2015. Additional public comments
were received; these reiterated concerns expressed at the first EDG meeting and raised
additional issues related to street access to the retail floor and sidewalk setbacks, blank
walls at the alley corner and visibility of the loading dock areas, and other issues. The
Board’s deliberations at the November 3, 2015 EDG meeting included guidance for the
Applicant concerning (1) the need to continue efforts to resolve fagade and materials design
issues; and (2) the need to improve privacy between the proposal and Escala. The Board
also had a positive response to the Applicant’s (1) elimination of above-grade parking; (2)
efforts to improve light and air access for the alley, but also highlighted that more work
was needed to address these issues; (3) adjustments to the design to meet street level and
ground floor design needs (but again called for more effort to address concerns raised); and
(4) efforts to respond to the Board’s requests for changes to composition and materials.

10. The Board held a first Recommendation meeting on June 28, 2016. The Board took public
comment, which expressed similar concerns to those raised in the EDG meetings including
issues related to building scale, massing, access to light and air, privacy, and materials.
The Board also received comments in support of the proposal. The Board provided at this
meeting additional revisions to the fagades on the west of the proposal to address design
differentiation and proximity of Escala, revisions to the east fagade on floors 3-11, along
with additional feedback for the Applicant. The Board also expressed support for the
changes made by the Applicant in response to public comment and Board
recommendations, and specifically endorsed the proposed forms and massing with no
further recommendations for any further shaping, setbacks, or reduction of floorplates.

11. The Board's Final Recommendation meeting took place on December 20, 2016. The Board
again took public comment and reviewed the Applicant's design packet. The Board
expressed satisfaction that the design had been responsive to their -earlier
recommendations. The Board voted unanimously to recommend approval of the project
moving forward with some conditions that it identified.

12. The Board also recommended approval of two requested development standard departures
including: an increased setback along 5™ Avenue, and canopy extensions.

Director’s Review and Decision

13. The Director reviewed the Board's recommendations and determined that they did not
conflict with applicable regulatory requirements and law, were within the Board's
authority, and were consistent with the design review guidelines. The Director therefore
issued design review approval for the proposal with the Board's recommended conditions.

14. Following a public comment period, the Director reviewed the environmental impacts of
the proposal and issued a determination of significance ("DS") pursuant to SEPA.

15. The site of the proposal is within the geographic area analyzed in the Final Environmental
Impact Statement that was published for the Seattle Downtown Height and Density
Changes in January 2005 (“FEIS”). The FEIS evaluated the probable significant
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environmental impacts that could result from the development following a change in
zoning to allow additional height and density in the Downtown area. The Director
determined that the subject proposal would have potential significant impacts that were
within the range of significant impacts that were evaluated in the FEIS. As a result, the
Department adopted the FEIS. In addition, an Addendum to the Final Environmental
Impact Statement for the Downtown and Density Changes EIS prepared for the 5™ and
Virginia Development Master Use Permit No. 3019699 (“Addendum”™) was prepared to
review more project specific information. The Department’s analysis determined that the
project would produce no probable, significant, adverse environmental impacts that were
not already reviewed in the FEIS. The Addendum addressed the following areas of
environmental impact: Energy/Greenhouse Gas Emissions; Construction; Environmental
Health; Historic and Cultural Resources; Land Use; Height, Bulk and Scale; Light and
Glare; Parking; Plants and Animals; Views; Shadows; and Transportation.

16. Notice of the DS was originally issued on December 15, 2016. However, a new notice was
issued on July 3, 2017. Exhibit 89. The July 3, 2017 notice indicates that the Director of
the Department:

has determined that the referenced proposals could have probable
significant adverse environmental impacts under the State Environmental
Policy Act (SEPA) on the land use; environmental health;
energy/greenhouse gas emissions; aesthetics (height, bulk and scale;
light, glare and shadows; views); wind; historic and cultural resources;
transportation and parking; and construction elements of the
environment.

SDCI has identified and adopts the City of Seattle’s Final Environmental
Impact Statement (FEIS) dated January 2005 Downtown Height and
Density Changes. Seattle DCI has determined that the proposal’s impacts
for the current Master Use Permit application have been adequately
analyzed in the referenced FEIS. The FEIS was prepared by the city of
Seattle. That document meets SDCI’s SEPA responsibilities and needs for
the current proposal and will accompany the proposal to the decision-
maker.

The current Addendum has been prepared to add specific information on
land use; environmental health; energy/greenhouse gas emissions;
aesthetics (height, bulk and scale; light, glare and shadows; views);
wind; historic and cultural resources; transportation and parking; and
construction impacts from the current proposal and discusses changes in
the analysis in the referenced FEIS. Pursuant to SMC 25.05.625-630, this
current Addendum does not substantially change analysis of the significant
impacts and alternatives in the FEIS.

17. Concerning height, bulk, and scale the Director’s SEPA analysis states:
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The height, bulk and scale of the proposed development have been
addressed during the Design Review process for the project proposed on the
site. Per the Overview policies in SMC 25.05.665.D, the existing City
Codes, and regulations to mitigate impacts to height, bulk and scale are
presumed to be sufficient. Further, the project size does not present unusual
circumstances such as substantially different site size or shape, or
topography anticipated by applicable codes or zoning; the development
proposal does not present unusual features, or unforeseen design; and the
project is not located at the edge of a less intensive zone, which could result
in substantial problems of transition in scale. The project is located in an
area of downtown Seattle that was intentionally zoned to allow and
encourage greater density and additional high-rise residential and
commercial towers. Additional mitigation is not warranted under SMC
25.05.675.G.

18. With regard to land use impacts the Director’s analysis states:

The FEIS included a discussion of land use impacts that were anticipated as
a result of height and density changes in the various EIS alternatives, but
concluded that the change was consistent with the Comprehensive Plan and
neighborhood plans and was not a significant unavoidable adverse impact.
The FEIS described potential mitigation including rezones of some areas to
promote residential uses, tools to encourage retention and expansion of
human service agencies, and using incentives to encourage landmark
preservation.

The Addendum noted that the proposed development is consistent with
development expected at this site in the Belltown Neighborhood and the
Downtown Urban Center. The Addendum did not identify mitigation for
this item.

Pursuant to the SEPA Land Use Policy, SMC 25.05.675.J, no significant
adverse land use impacts are anticipated from the proposal and no
mitigation is necessary.

19. In reviewing potential light and glare impacts the Director’s analysis states:

The FEIS did not specifically address light and glare-related impacts or
mitigation.

The Addendum described project-specific impacts related to light and glare.
The building material reflectivity and angled facades are anticipated to have
minimal glare impacts. The Addendum identified potential mitigation,
including compliance with Design Review Guidelines, not using
excessively-reflective surfaces, street trees to disrupt glare, pedestrian scale
lighting with cut-off fixtures, and the presence of nearby buildings that will
shade the proposed structure and disrupt glare. Headlights from vehicles
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entering and exiting the garage are also anticipated to have minimal
impacts, and the Addendum did not identify mitigation for this item.

Pursuant to the SEPA Light and Glare Policy, SMC 25.05.675.K, no
significant adverse impacts are anticipated from the proposal and no
mitigation is necessary.

20. The Director’s analysis reviewed the FEIS and Addendum transportation analyses, and in
relevant part stated the following:

The FEIS analysis considered the direct, indirect and cumulative impacts of
the EIS alternatives as they relate to the overall transportation system and
parking demand. The subject site is within the area analyzed in the FEIS
and the proposed development is within the range of actions and impacts
evaluated in the FEIS.

The transportation analysis conducted for the 5th & Virginia project, as
described in the Addendum and the transportation impact analysis prepared
by the TranspoGroup, estimated that the project would generate a total of
1,650 new daily vehicle trips. Of these, 104 would occur during the morning
peak hour, and 138 would occur during the afternoon peak hour. The study
evaluated traffic operations at nearby intersections and roadway segments
and on the alley adjacent to the site to determine the likely level of impact
of the additional project traffic. Future-year conditions assume traffic from
other developments in the vicinity of the project, including the planned
development at the corner of 5th Avenue and Stewart Street.

The transportation impact analysis determined that the project’s likely
transportation impacts were consistent with the analysis in the FEIS.
Specifically, traffic operations during the afternoon peak hour were
evaluated at seven nearby intersections, including 5th/Virginia, Sth/Stewart,
4th/Virginia, and 4th/Stewart. The project is not expected to noticeably
increase delay at any of the intersections, and all are forecast to operate at
Level of Service (LOS) C or better. Queuing analyses were conducted at the
intersections mentioned above, and indicate little increased queuing due to
project traffic. Traffic operations also were evaluated on segments of
Stewart Street and Olive Way near the project site. Traffic speeds and levels
of service on these arterial corridors are not expected to be noticeably
impacted by project traffic in either the AM or PM peak hour.

Project traffic will impact alley operations at the alley intersections with
Stewart Street and Virginia Street. During the morning peak hour, the most
noticeable impact will be at the alley/Virginia intersection, with a shift from
LOS D to LOS F. During the afternoon peak hour, the alley/Virginia
intersection will degrade from LOS E to F, and the alley/Stewart
intersection will continue to operate at LOS F with an increase in delay of
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about eight seconds per vehicle. These impacts reflect increased delay for
traffic on the alley; additional delay is not expected for traffic on Virginia
and Stewart streets.

Queuing on the alley at its intersection with Virginia also will increase with
project traffic. During the morning peak hour, the 95th percentile queue
length is estimated to increase from 65’ to 200°, while in the afternoon peak
hour, the 95th percentile queue length is estimated to increase from 60’ to
155°. (The 95th percentile queue length represents the queue that would be
exceeded only five percent of the time, and serves as a reasonable worst-
case queuing condition.) Queues on Virginia Street, Stewart Street, and the
alley approaching Stewart Street would not noticeably change due to traffic
from the project.

Project access is proposed from the alley on the west side of the site. The
width of the alley varies between approximately 16’ and 22°. In some parts
of the alley, garbage containers constrain the alley to as narrow as 14°. With
the development of the proposed project and a nearby project at 1903 5th
Avenue, portions of the alley will be widened.

Loading and unloading activity in the alley currently block traffic.
Observations over two days documented a range of delays, most of them
under 25 minutes but one for over three hours. Some of the alley blockage
was associated with the Icon Grill, which will be removed with the project.
Delivery and loading for both the proposed project and the future
development at 1903 5th Avenue would occur from access via the alley and
could result in increased loading activity in the alley or potential short-term
blockages. The proposed loading bays for both projects would
accommodate the expected loading demand and truck lengths without
blocking the alley, resulting in less long-term alley blockage. Loading docks
at the project site are designed to accommodate an SU-30 vehicle. Turning
templates demonstrate that two SU-30 vehicles could be accommodated
side-by-side in the loading dock. In the occasional circumstance where a
larger vehicle (such as a residential moving van) needs to access the site,
they would be directed to obtain a street use permit from SDOT so that the
truck could be parked on the adjacent street during move-in or move-out.

To mitigate potential impacts from increased delivery activity on the alley,
a dock management plan will be required. The objective of the management
plan will be to coordinate deliveries among the residential and the
commercial tenants. The management plan will provide protocols on the
scheduling and' timing of deliveries to minimize alley impacts of trucks
waiting to access loading berths. If dock management plans are developed
for other projects taking access from the segment of the alley bounded by
4th Avenue, 5th Avenue, Virginia Street, and Stewart Street, these plans
shall be taken into consideration by the dock management plan prepared for
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this project, with goals of avoiding delivery schedule conflicts and
minimizing waiting times for trucks accessing loading berths from the alley.
The Addendum and the Transportation Impact Analysis (TIA) listed a dock
management plan to coordinate deliveries for the proposed project, to
minimize alley impacts of trucks waiting to access loading berths. No other
mitigation was listed in the Addendum.

The SDCI Transportation Planner reviewed the information in the TIA and
determined that a dock management plan is warranted to mitigate potential
traffic impacts from alley blockages, consistent with per SMC 25.05.675.R.

21. The City has not adopted any traffic level of service standards for alleys, and vehicular
mobility is not considered a function of alley access. Instead, alleys are intended to
primarily serve the functions of access for parking, freight loading, and utility services
(including waste and recycling services).

22. The Applicant analyzed transportation impacts of the proposal on the alley adjacent to the
proposal. The Applicant’s analysis included a review of: current alley operations; existing
alley conditions; peak hour level of service for existing alley operations and for future level
of service with the proposal; anticipated queuing of vehicles; and AutoTurn analysis of
access to the proposal’s loading dock.

23. In considering the impacts of the proposal on parking, the Director’s representative testified
that he reviewed the traffic study and considered the opinion of the Department’s Senior
Transportation Planner, and public comments concerning the project’s potential traffic and
parking impacts. The Department’s Senior Transportation Planner testified that he
reviewed the traffic study, and other information provided in the record.

24. The Director’s determination identified a dock management plan as a condition on the
proposal to minimize potential impacts of the proposal.

25. Following review of the FEIS, the SEPA checklist, and the Addendum and its supporting
information, the Department determined that the proposal would have no new probable
significant negative impacts to the environment, including but not limited to impacts
related light, transportation and land use.

Appeal
26. The Appellant filed a timely appeal of the Director’s Decision, and the DS. Appellant’s
notice of appeal raised a list of twenty-three issues, one of which was dismissed by

prehearing motion.! The following appeal issues were addressed at the hearing:

a. The FEIS is not adequate to address new significant impacts created by the proposal.
(Notice of Appeal Issue 1a). Including the following sub-issues raised in closing:

! Notice of Appeal Issue b.
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i As a Programmatic EIS, the FEIS does not satisfy SEPA requirements for the
proposal.
ii. The FEIS does not meet SEPA requirements for the proposal, because:

1. It does not contain a detailed analysis of alternatives to the proposal (Notice
of Appeal Issue 1p);

2. it does not contain a detailed analysis of the existing environment, the
environmental impacts, or mitigation for the proposal;

3. the FEIS fact sheet and summary are inadequate (Notice of Appeal Issue
1i);

4. the FEIS transportation analysis is inadequate;

5. the FEIS land use analysis is not accurate;

6. the FEIS and Addendum did not adequately identify mitigation measures
for the proposal (Notice of Appeal Issue le); and

7. the FEIS height, bulk, and scale impacts including light impacts is
inadequate.

. The Design Review process did not result in sufficient review and mitigation of height,

bulk, and scale impacts of the proposal. (Notice of Appeal Issue 1c).

The Design Review process violates SEPA regulatory and case law requirements that

disclosure and analysis of environmental impacts must occur before a decision maker

commits a particular action (Notice of Appeal Issue 1k and 2d).

. The Addendum cannot substitute for an EIS or an SEIS (Notice of Appeal Issue 11).

The Design Review decision was made without meaningful public input, and was

inconsistent with specific Design Guidelines (Notice of Appeal Issues 2a and 2e).

Improper SEPA review and design review foreclosed consideration of mitigation

necessary to address the probable significant adverse impacts of the proposal (Notice

of Appeal Issue 2b and 2g).

SDCI erred in its exercise of its substantive authority under SEPA issues, including

failure to adequately mitigate the significant adverse impacts described above pursuant

to SMC 25.05.675 and other SEPA regulations. SDCI erred when it failed to consider

and/or exercise its authority under those provisions to mitigate the proposal. The City

has the authority and should have exercised the authority to place an increased

limitation on lot coverage, require a greater alley setback, and/or modify the bulk and

scale of this project to address the significant adverse impacts to Escala (Notice of

Appeal Issue 1j).

SDCI cannot rely the 2003 DEIS and 2005 FEIS for environmental review of the 5

and Virginia Proposal because they do not adequately address environmental

considerations for the 5th and Virginia Proposal set forth in SEPA as is explicitly

required by RCW 43.21.030and .034 (Notice of Appeal Issue 1m).

The Department should have issued a Supplemental Environmental Impact Statement,

and not an Addendum.

SDCI erred when it concluded that the decision and recommendation of the

Design Review Board was consistent with the Downtown and Belltown Design

Review Guidelines (Notice of Appeal Issue 2f).

. SDCI erred when it approved the Design Review Board recommendation because

the recommendation conflicted with conditions and mitigation that should have
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been applied by SDCI pursuant to SEPA and because the recommendation itself
violated SEPA (Notice of Appeal Issue 2g).

27. Some of the Appellant’s issues listed in its notice of appeal were not addressed in its closing
argument except by reference which stated:

28.

Due to time limitations for preparing this closing argument, some legal
arguments and issues that apply to this matter may not have been raised or
discussed in this Closing brief. Appellant does not intend to waive those
issues. For the purpose of reserving all of the issues presented in the Notice
of Appeal, Appellant incorporates herein the arguments and points made in
the comment letters that were submitted on behalf of Escala throughout the
land use review process that were included as exhibits in the Hearing
Examiner appeal record.

Appellant’s Closing Argument at 36 fn. 4.

The following issues in the notice of appeal were not addressed by the Appellant’s closing
arguments:

a.

b.

SMC 25.05.675.G violates SEPA as it was applied to the proposal (Notice of Appeal
Issue 1d);

The Design Review Board violated SMC 23.41.014 because the members of the Board
did not review the written public comments that were submitted regarding design
review issues (Notice of Appeal Issue 2e).

The Addendum's statement that the substantive SEPA policies in SMC 25.05.675
limit the scope of procedural disclosure and analysis of environmental impacts is
incorrect. The scope of procedural disclosure and analysis of impacts that is
required under SEPA is broader than and goes beyond substantive limitations in

SMC 25.05.675 (Notice of Appeal Issue 11).

The scope of impacts that were addressed by the Addendum and FEIS was incomplete.
SDCI failed to follow the proper scoping process for a proposal that receives a
determination of significance (Notice of Appeal Issue 1g).

SDCI failed to adequately analyze, disclose and mitigate the cumulative impacts
(Notice of Appeal Issue 1h).

SDCI cannot rely the 2003 DEIS and the 2005 FEIS for environmental review of the
5th and Virginia Proposal because they are not accurate and are not reasonably upto
date as is required by SMC 25.05.600. The information in the old review is 15 years
old. It is outdated and no longer accurate (Notice of Appeal Issue 1n).

At the hearing the Appellant presented testimony concerning transportation impacts related
to the proposal by Ross Tilghman, Mr. Tilghman prepared comments on the Addendum
(Exhibit 47), graphics of existing and potential future conditions, and additional comments
on the proposal (Exhibits 48-52, 55, 56, 59, and 60). Mr. Tilghman’s analysis of the
proposal’s transportation impacts was wide ranging, and included: an analysis of the
Applicant’s traffic reporting; the proposal’s loading dock operations; ques developing from
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vehicles utilizing the alley especially for parking access purposes; AutoTurn analysis, and
existing conditions in the alley.

The Appellant presented testimony and evidence at the hearing regarding light impacts
through its expert Joel Loveland. Mr. Loveland testified concerning loss of daylight in
residential units in Escala. He prepared reports concerning his findings. Exhibit 43 and
44. A copy of Mr. Loveland’s report was submitted at a meeting of the Design Review
Board, and he also testified as to his findings and concern regarding daylight levels in
Escala residential units following development of the proposal. His findings included an
indication that at the fifth floor of Escala facing the alley between Escala and the proposal,
residential units would see daylight reductions in the range of 75% or more. His findings
indicated some units would experience adequate daylight conditions for only 12% of
daytime hours, and that in winter months there would be less. Mr. Loveland’s testimony
did not demonstrate the level of health impacts that might or might not result from loss of
light from the proposal, and did not exclusively measure for light upon which humans
depend for health.

Applicable Law

30.

31.

52

33.

34.

SMC 23.76.022 provides that appeals of Type II MUP decisions are to be considered de
novo, and that the Hearing Examiner "shall entertain issues cited in the appeal that relate
to compliance with procedures for Type II decisions as required in this Chapter 23.76,
compliance with substantive criteria,” (emphasis added) and various determinations under
SEPA.

In an appeal of an FEIS “the decision of the governmental agency shall be accorded
substantial weight.” RCW 43.21C.090.

“The requirement that only reasonable alternatives be discussed in an EIS is intended to
limit the number of alternatives considered, as well as the detailed analysis required for
each alternative. WAC 197-11-440(5)(b)(i). The discussion of alternatives in an EIS need
not be exhaustive if the impact statement presents sufficient information for a reasoned
choice of alternatives.” Solid Waste Alternative Proponents v. Okanogan County, 66
Wn.App. 439, 446, 832 P.2d 503 (1992).

SMC Chapter 25.05 details the City’s environmental policies and procedures, and SMC
Chapter 25.05 Subchapter IV identifies requirements for an Environmental Impact
Statement.

SEPA provides that a threshold determination shall be prepared "at the earliest possible
point in the planning and decision making process, when the principal features of a
proposal and its environmental impacts can be reasonably identified." SMC 25.05.055 B.
"A proposal exists ... when an agency has a goal and is actively preparing to make a
decision on one or more alternative means of accomplishing that goal, and the
environmental effects can be meaningfully evaluated." SMC 25.05.055.B.] (emphasis
added). "The fact that proposals may require future agency approvals or environmental
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review shall not preclude current consideration, as long as proposed future activities are

specific enough to allow some evaluation of their probable environmental impacts." SMC
25.05.055.B.1a.

SMC 25.05.330 directs that, in making a threshold determination under SEPA, the
responsible official shall determine “if the proposal is likely to have a probable significant
adverse environmental impact ....” “Probable” means “likely or reasonably likely to
oceur....” SMC 25.05.782. “Significant” means “a reasonable likelihood of more than a
moderate adverse impact on environmental quality.” SMC 25.05.794 (emphasis added).
“If the responsible official determines that a proposal may have a probable significant
adverse environmental impact, the responsible official shall prepare and issue a
determination of significance (DS) substantially in the form provided in Section
25.05.980.” SMC 25.05.360.A (emphasis added).

SMC 25.05.335 directs the lead agency to “make its threshold determination based upon
information reasonably sufficient to evaluate the environmental impact of a proposal,” and
where “the agency concludes that there is insufficient information to make its threshold
determination” calls for the lead agency to take additional steps that may include seeking
additional information from the applicant, or making its own further study.

SMC 25.05.402 calls for the following in EIS preparation:

EISs need analyze only the reasonable alternatives and probable adverse
environmental impacts that are significant. Beneficial environmental
impacts or other impacts may be discussed.

The level of detail shall be commensurate with the importance of the impact,
with less important material summarized, consolidated, or referenced.

Description of the existing environment and the nature of environmental
impacts shall be limited to the affected environment and shall be no longer
than is necessary to understand the environmental consequences of the
alternatives, including the proposal.

SMC 25.05.402 A, B and D.

The SEPA policy on height, bulk and scale explains that the City’s adopted land use
regulations are intended to provide “for a smooth transition between industrial,
commercial, and residential areas,” and to preserve neighborhood character and reinforce
natural topography by controlling development’s height, bulk and scale. The policy
acknowledges that “zoning designations cannot always provide a reasonable transition in
height bulk and scale between development in adjacent zones,” SMC 25.05.675.G.1, and
affords limited authority for requiring mitigation of height, bulk and scale impacts. SMC
25.05.675.G.2. However, the policy concludes by stating that a project approved through
the design review process is presumed to comply with the SEPA policy on height, bulk and
scale, and that the presumption may be rebutted “only by clear and convincing evidence
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that height, bulk and scale impacts documented through environmental review have not
been adequately mitigated." SMC 25.05.675.G.2.c.

SMC 25.05.440.D.2.f requires an EIS to “Present a comparison of the environmental
impacts of the reasonable alternatives, and include the no action alternative. Although
graphics may be helpful, a matrix or chart is not required. A range of alternatives or a few
representative alternatives, rather than every possible reasonable variation, may be
discussed.”

SMC 25.05.448 provides:

SEPA contemplates that the general welfare, social, economic, and other
requirements and essential considerations of state policy will be taken into
account in weighing and balancing alternatives and in making final
decisions. However, the environmental impact statement is not required to
evaluate and document all of the possible effects and considerations of a
decision or to contain the balancing judgments that must ultimately be made
by the decisionmakers. Rather, an environmental impact statement analyzes
environmental impacts and must be used by agency decisionmakers, along
with other relevant considerations or documents, in making final decisions
on a proposal. The EIS provides a basis upon which the responsible agency
and officials can make the balancing judgment mandated by SEPA, because
it provides information on the environmental costs and impacts. SEPA does
not require that an EIS be an agency's only decisionmaking document.

Concerning mitigation measures identified in an EIS, SMC 25.05.660.B provides:

EISs are not required to analyze in detail the environmental impacts of mitigation
measures, unless the mitigation measures:

1. Represent substantial changes in the proposal so that the proposal is likely
to have significant adverse environmental impacts, or involve significant new
information indicating, or on, a proposal's probable significant adverse
environmental impacts; and

2. Will not be analyzed in a subsequent environmental document prior to their
implementation.

SMC 25.05.360.D provides “If at any time after the issuance of a DS a proposal is
changed so, in the judgment of the lead agency, there are no probable significant
adverse environmental impacts, the DS shall be withdrawn and a DNS issued
instead.”

The purpose of Design Review is to "[e]ncourage better design and site planning to help
ensure that new development enhances the character of the city and sensitively fits into
neighborhoods while allowing diversity and creativity.” SMC 23.41.002.A.
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The Citywide Guidelines and Council-approved neighborhood design guidelines “provide

the basis for Design Review Board recommendations and City design review decisions.”
SMC 23.41.010.

SMC 23.41.014 describes the design review process. "Based on the concerns expressed at
the early design guidance public meeting or in writing to the Design Review Board, the
applicable guidelines of highest priority to the neighborhood, referred to as the ‘guideline
priorities,” shall be identified. The Board shall incorporate any community consensus
regarding design expressed at the meeting into its guideline priorities, to the extent the
consensus is consistent with the design guidelines and reasonable in light of the facts of
the proposed development." SMC 23.41.014.C.1.

The Director must consider the Board’s recommendation. If four or more members of the
Board agree to a recommendation, the Director "shall issue a decision that makes
compliance with the recommendation of the Design Review Board a condition of permit
approval," unless the Director concludes that the recommendation inconsistently applies
the design review guidelines, exceeds the Board’s authority, conflicts with SEPA
conditions or other applicable requirements, or conflicts with state or federal law. SMC
23.41.014.F.3.

Conclusions

. For the Decision, the Appellant bears the burden of proving that the Director’s Decision

was “clearly erroneous.” Brown v. Tacoma, 30 Wn. App. 762, 637 P.2d 1005 (1981). This
is a deferential standard of review, under which the Director’s decision may be reversed
only if the Hearing Examiner, on review of the entire record, and in light of the public
policy expressed in the underlying law, is left with the definite and firm conviction that a

mistake has been made. Moss v. Bellingham, 109 Wn. App. 6, 13, 31 P.3d 703 (2001).

The Examiner has jurisdiction over the EIS appeal pursuant to Chapter 23.76 SMC.
Appeals are considered de novo, and the Examiner must give substantial weight to the
Director’s decisions. SMC 25.05.680.B.3. The Appellant bears the burden of proving that
the FEIS is legally insufficient within the standards set by SEPA. In reviewing the
adequacy of the FEIS the Examiner does “not rule on the wisdom of the proposed
development but rather on whether the FEIS [gives] the City . . . sufficient information to
make a reasoned decision.” Concerned Taxpayers Opposed to Modified Mid-South Sequim
Bypass, 90 Wn.App. at 362. In this case, the Appellants hold reasonable concerns
regarding the proposal, and its impacts on their residences. However, it is not the
Examiner’s role to determine that such impacts should not be allowed, but only to
determine if the City’s environmental review of those impacts is adequate under the
standards of SEPA in the context of the legal issues raised by the Appellant.

“To be adequate, the EIS must present decisionmakers with a ‘reasonably thorough
discussion of the significant aspects of the probable environmental consequences’ of the
agency's decision. Adequacy is judged by the ‘rule of reason,” a ‘broad, flexible cost-
effectiveness standard,’ and is determined on a case by case basis, considering “all of the
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policy and factual considerations reasonably related to SEPA's terse directives.’”
Concerned Taxpayers Opposed to Modified Mid-South Sequim Bypass v. State, Dept. of
Transp., 90 Wn.App. 225, 229, 951 P.2d 812 (1998) (citations omitted). “In determining
whether a particular discussion of environmental factors in an EIS is adequate under the
rule of reason, the reviewing court must determine whether the environmental effects of
the proposed action are sufficiently disclosed, discussed, and substantiated by supportive
opinion and data.” Klickitat County Citizens Against Imported Waste v. Klickitat County,
122 Wn.2d 619, 644, 860 P.2d 390 (1993).

. To meet its burden of proof under SEPA, the Appellant must present actual evidence of
probable significant adverse impacts from the proposal. Boehm v. City of Vancouver, 111
Wn. App. 711, 719, 47 P.3d 137 (2002); Moss v. City of Bellingham, 109 Wn. App. 6, 23,
31 P.3d 703 (2001). As noted above, “significance” is defined as “a reasonable likelihood
of more than a moderate adverse impact on environmental quality.” WAC 197-11-794.
This burden is not met when an appellant only argues that they have a concern about a
potential impact, or an opinion that more study or review is necessary.

. To the degree Appellant has argued that the City is procedurally barred by SEPA from
adopting the FEIS and using the Addendum, the appeal is denied, because the City is
permitted to take these actions to fulfill its SEPA procedural requirements. See e.g. SMC
25.05 Sub-chapter IV; WAC 197-11-625: and WAC 197-11-630. Courts have consistently
upheld SEPA’s rules allowing for reuse of existing environmental documents “[t]o avoid
‘wasteful duplication of environmental analysis and to reduce delay.” Thornton Creek
Legal Defense Fund v. City of Seattle, 113 Wn.App. 34, 50, 52 P.3d 522 (2002).

Adoption of an existing EIS is explicitly authorized when “a proposal is
substantially similar to one covered in an existing EIS.” If an agency adopts
existing documents, it must independently assess the sufficiency of the
document, identify the document and state why it is being adopted, make
the adopted document readily available, and circulate the statement of
adoption.

Id. at 51. (citations omitted).

Generally, there is no procedural error under SEPA simply because an Addendum does
not include the items of concern to Appellant where the adopted FEIS the Addendum is
supplementing has adequately addressed these issues. The Appellant cites no authority
showing that where an EIS is adopted and an Addendum has been issued, that a new
alternatives analysis, discussion of WAC 197-11-440 components, scoping process, or
comment period are required under SEPA. Finally, the City specifically provides for the
use of an Addendum to satisfy SEPA requirements stating “Existing documents may be
used for a proposal by employing one (1) or more of the following methods . . . [a]n
addendum, that adds analyses or information about a proposal but does not substantially
change the analysis of significant impacts and alternatives in the existing environmental
document.” SMC 25.05.600.D.3. In addition, for these reasons and the conclusions
regarding impacts below, the Appellant’s argument that the City was required to develop
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denied.

. The FEIS included an analysis of a no action alternative, and as the lead agency the City
may rely on an adopted environmental document for all its procedural requirements under
SEPA including the alternatives analysis. Courts have held an EIS to be adequate when it
included no alternatives other than the no-action alternative. Coalition for a Sustainable
520 v. US. Dep’t of Transportation, 881 F. Supp. 2d 1242, 1258-60 (2012); Citizens All.
to Protect Our Wetlands v. City of Auburn, 126 Wn.2d 356, 894 P.2d 1300 (1995).
Appellant has not demonstrated this was not adequate to meet SEPA’s alternative analysis
requirement.

. The Appellant argues that the notice of the DS issued December 15, 2016 indicates that the
proposal would have certain probable adverse environmental impacts, and lists the impacts
that the City has identified for the DS. See Exhibit 89. The Appellant relies upon this to
support its claim that the City has decided any such impacts listed in the notice would
occur, and as a result the Appellant can then avoid its burden of proof and need not
demonstrate the probability or significance of any such impacts. Appellant’s Closing
Argument at 7. However, Appellant fails to cite to the final notice for the DS which only
identifies certain probable significant negative environmental impacts that could occur.
Exhibit 89. Appellant’s argument assumes that because a DS was issued that the
Department found that the proposal would have new probable significant adverse
environmental impacts that were not identified in the FEIS, and that these were listed in
the notice. This goes explicitly against the Director’s determination in the Decision, and
the record of the hearing where there is no evidence of any probable significant adverse
environmental impacts except those originally addressed in the FEIS. The notice merely
lists potential significant impacts that could occur. It is not a definitive listing of probable
significant adverse environmental impacts that the Director attributes to the proposal.

. At no time did the Department determine that there would be no probable significant
adverse environmental impacts for purposes of WAC 197-11-340. Instead the Department
determined that the proposal could have probable significant adverse environmental
impacts as detailed in the FEIS, but that the proposal would have no new probable
significant adverse environmental impacts beyond those addressed in the FEIS.

. Appellant argues that the FEIS as a programmatic EIS cannot substitute for a project
specific EIS. Appellant argues that as a programmatic EIS the FEIS has failed to address
required SEPA project level analysis. The FEIS provided environmental analysis for the
upzone of the Downtown District. The rezone established the zoning under which the
project application was submitted - establishing the provisions that specifically allow for
the proposal. The FEIS specifically anticipated projects of the type represented by the
proposal. The DS reflects the Department’s determination that it is probable that the
proposal will have certain negative environmental impacts that were identified in the FEIS.
The Department did not find that there would be any new probable significant
environmental impacts at the project level. In addition, Appellant has not demonstrated
that there would be any probable significant environmental impacts caused on the site
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specific level, and has therefore failed to meet its burden in demonstrating that the
Department’s analysis of such impacts was inadequate.

The Appellant argues that the proposal’s SEPA analysis is inadequate, because it fails to
identify mitigation for the types of significant impacts that are listed in the notice for the
DS. However, Appellant has not demonstrated that there will be any new probable
significant environmental impacts that were not identified, analyzed and mitigated for in
the FEIS, therefore there was no requirement for new mitigation to be identified for the
proposal.

The Appellant argues that the FEIS transportation analysis is inadequate for the current
proposal, because it does not adequately describe principal features of the alley, did not
summarize significant adverse impacts to the alley that cannot be avoided, and did not
identify mitigation measures to address those significant adverse impacts that can be
mitigated. The Appellant further argued that “[i]t was not our burden to prove that the
proposal would have significant adverse traffic impacts.” Appellant’s Closing Argument
at 20. The Appellant’s assertion is not correct. The Appellant must establish that the FEIS
failed to adequately consider probable significant adverse impacts related to traffic impacts
from the alley, even where all of the parties agree that the FEIS did not analyze any such
impacts, it is still the Appellant’s burden to demonstrate that such impacts are likely to
arise from the proposal, and that the impact would be significant. It is not error for the City
to not have considered probable significant impacts that are not significant. SMC
25.05.402.A (“EIS's need analyze only . . . probable adverse environmental impacts that
are significant.”)

The Appellant has not demonstrated that the Department did not adequately analyze
transportation impacts. The Applicant completed adequate analysis of project operations
in the context of the alley. Much of the Appellant’s expert’s transportation analysis was
based on the Applicant’s analysis that was used to support the City’s SEPA analysis. The
City’s SEPA analysis was adequate for purposes of determining if there would be any
probable significant impacts, and this analysis and the conclusion that there would be no
new transportation impacts other than those analyzed in the FEIS satisfies the rule of
reason.

Further, the Appellant has not demonstrated that the proposal is likely to have probable
significant transportation impacts that were not disclosed in the original FEIS. The
Applicant’s traffic analysis included the evaluation of traffic operations at nearby
intersections and roadway segments and on the alley. The project’s likely transportation
impacts were consistent with the analysis in the FEIS, and new significant adverse
transportation impacts were not shown.

The Appellant argues that the Department erred in refusing to exercise its SEPA
substantive authority to mitigate the height, bulk and scale impacts. The Department’s
substantive authority to mitigate the height, bulk and scale impacts is discretionary, and
the record demonstrates that the Department fully considered the proposal’s height, bulk
and scale impacts through its review of the application materials, FEIS, Addendum and
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Design Review process. The Appellant did not provide clear and convincing evidence that

height, bulk and scale impacts documented through environmental review have not been

adequately mitigated. The FEIS analyzed the impacts of increasing building height to 600

feet on the site of the proposal and surrounding areas. The Addendum provides additional

site-specific information or analysis that does not substantially change the analysis of

significant impacts and alternatives in the FEIS. The proposal’s SEPA analysis for height,
bulk, and scale impacts satisfies the rule of reason.

15. Appellant alleges that the FEIS analysis is inadequate, because the analysis of the
proposal’s height, bulk, and scale impacts is incomplete. Appellant incorrectly argues that
it did not have the burden of showing that the proposal was likely to have significant
adverse height, bulk, and scale impacts. Appellant failed to meet its burden of
demonstrating that the project would result in height, bulk, or scale impacts, that such
impacts had not been adequately mitigated by the Design Review Process, or that evidence
of such impacts was not in the record before the Director.

16. In advance of issuing the DS, the Director made a threshold determination which was
required to be “based upon information reasonably sufficient to evaluate the environmental
impact of a proposal.” SMC 25.05.335. At the time of the threshold determination, the
Department lacked sufficient information to evaluate the proposal's impacts as they relate
to loss of light within the Escala residential units. As noted, the report from Mr. Loveland
raised issues related to significant loss of light to Escala, as did his testimony, both of which
were presented at an EDG meeting. Therefore, the Department was alerted to this as an
issue at a phase of review in advance of the threshold determination. The record reflects
that Design Review process was included in the Director’s review and consideration as part
of the threshold determination. However, no analysis or request for additional information
was executed relating to this potential environmental impact. Even the Applicant’s witness,
Mr. Meek, agreed that loss of light can have negative health impacts. But there is nothing
in the documents reviewed by the responsible official, or in this record, that evaluates the
impact to the loss of light as a result of the proposal. The reference to the shadow and view
impact analysis in the SEPA analysis is not sufficient, as these consider different impacts.’
Therefore, the Director did not have adequate information necessary to make a
determination that there were no probable adverse significant impacts arising in this
context. Without this information the Director could not have concluded that the proposal
presented no new probable adverse significant impacts, and the Director’s threshold
determination was not based on reasonably sufficient information. The FEIS did not
address this impact. This is clear error.

17. Appellant alleged that the EIS analysis is inadequate, because the analysis of the proposal’s
probable significant negative impacts concerning level of light within residences at Escala
is inadequate. Mr. Loveland did not present any definitive evidence concerning level of
health impacts resulting from low light in the residences, and therefore the Appellant did

2 A viewer may be located within a shadow or have a view removed, and still view visible light (e.g. a viewer sitting
in the shade on a sunny day may see ample light, as may a viewer receiving light from a skylight in a room with no
view). The absence of light is therefore distinguishable from potential loss of direct solar access, and potential loss
of views.



18.

15.

20.

21,

22,

MUP-17-035 (DR,W)
FINDINGS AND DECISION
Page 19 of 22

not demonstrate that the loss of light as described by Mr. Loveland would be a probable
significant adverse impact on the residents. Mr. Loveland’s analysis was not directed at
determining or demonstrating adverse health impacts from loss of light, nor was it
definitive in determining the actual loss of light from the proposal.

Appellant alleged that the EIS analysis is inadequate, because the analysis of the proposal’s
land use impacts is incomplete. Appellant failed to meet its burden of demonstrating that
the project would result in significant land use impacts, that such impacts had not been
adequately mitigated, or that evidence of such impacts was not in the record before the
Director. Appellant presented no expert testimony to support its argument that the proposal
would result in significant negative land use impacts. The FEIS included a discussion of
land use impacts that were anticipated as a result of height and density changes in the
various EIS alternatives, and concluded that the change was consistent with the
Comprehensive Plan and neighborhood plans and was not a significant unavoidable
adverse impact. The FEIS and Addendum analysis satisfies the rule of reason as to land
use impacts.

The condition in the Addendum calling for a dock management plan lacks specificity to
adequately minimize potential impacts of the proposal, and should be revised. If revised,
this condition effectively mitigates potential impacts to users of the alley by users of the
loading dock.

The design review process strives to incorporate public comment, while also offering the
oversight of experienced design professionals. The public has had the opportunity to
provide their comments, and those comments are reflected in the record and in the Board’s
recommendations. The Appellants have not shown that the Director’s Decision accepting
the recommendations of the Board, including departures from the development standards,
was clearly erroneous.

In Notice of Appeal Issue 2e the Appellant asserts that procedural prerequisites for the
design review process set forth in Chapter 23.41 SMC were not met. Consequently,
according to the Appellant, the Board acted outside its authority in making its
recommendation on the proposal. The Appellant questions compliance with the mandatory
Board review of written public comments, SMC 23.41.014.E.1.c. However, procedural
requirements under Chapter 21.41 are not within the Hearing Examiner’s jurisdiction in an
appeal of a design review decision. See SMC 23.76.022.C.6 (quoted in 9 30). Therefore,
Notice of Appeal Issue 2e should be dismissed.

The Appellant alleges that the proposal does not meet the Design Review Guidelines,
specifically A-1, A-2, B-1, B-2, and B-3. However, the Board specifically identified
Guidelines A-1, A-2, B-1, B-2, and B-3 as Priority Guidelines for the proposal in its review,
and the record reflects conformance of the proposal with the Design Review Guidelines.
Exhibit 83 at 6. Similarly, the record demonstrates that the DRB adequately reviewed the
proposal in the context of the Downtown and Belltown Design Review Guidelines, and
it was not error for the Director to conclude that the proposal was consistent with these
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guidelines. The Appellant has not shown that the Director’s Decision accepting the
recommendations of the Board was clearly erroneous.

23. Appellant has failed to support its contention that the DRB holds decision making authority
on a proposal such that its failure to consider SEPA impacts as part of its analysis is a
violation of SEPA. Contrary to the Appellant’s assertions, the DRB does not have decision
making authority. Instead, it is a recommending body, and the Director retains final
decision making authority with regard to design review and to SEPA. Appellant has failed
to demonstrate that the design review process through the DRB violates SEPA, because it
does not include a SEPA impacts analysis.

24. On review of the entire record, the Director’s design review decision was not shown to be
clearly erroneous, and it should therefore be affirmed.

25. The Appellant raised other issues in its appeal that were not addressed in its closing
statement (e.g. Notice of Appeal Issues 1d, 1f, 1g, 1h, In, and 2e). Unless otherwise
addressed above (e.g. Notice of Appeal Issue 2e), these issues have been preserved for
purposes of appeal by reference in the closing argument to the record. See Appellant’s
Closing Argument at 36. However, without supporting legal argument from the Appellant
for these issues the Appellant has not met its burden of proof to demonstrate error on the
part of the City under the applicable standard of review — either the rule of reason or clearly
erroneous standard as related to the respective issue. The Hearing Examiner therefore finds
against the Appellant on these issues.

Decision

The Determination of Significance is (1) REMANDED for the purpose of evaluating the proposal's
impacts as they relate to loss of light within the Escala residential units, and (2) the following terms
shall be incorporated into the dock management plan required in the second SEPA condition of the
Director’s Decision:

o Applicant shall hire and maintain a “dock master” to manage dock
operations;

« The Project’s dock master shall be the designated point of contact for
ensuring the Project’s continuing compliance with the adopted dock
management plan;

« Dock master shall ensure that trucks parked in the Project’s loading dock
do not block the alley and are contained within the loading dock facility;

« Applicant shall provide a portable 5°x 8 dock lift for loading operations
within the loading dock. The dock master shall coordinate the use of the
dock lift as necessary;

« Project shall participate in the City’s Clean-scapes turn-key garbage and
recycling access program to allow service collectors to access garbage
within the Project, preventing storage of garbage in the alley;
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* Applicant shall install video cameras on the Project facing north and south
in the alley that are connected to monitors in the Project’s loading dock and
parking garage access to provide real-time information to drivers exiting the
site, regarding potential alley blockages;

* Applicant’s dock master shall use best efforts to coordinate with the
building official and/or staff for other buildings on the alley regarding alley
operations;

* In addition to the signage incorporated by reference in the dock
management plan, Applicant shall post signage on the Project’s alley facade
identifying the City of Seattle regulations regarding time limits for loading
and unloading in an alley;

* Dock master (or designee) shall be responsible to keeping the Project’s
loading dock and exterior alley fagade appropriately maintained and safely
lit; and

* Dock master shall meet quarterly with the Project’s residential and
commercial management staff for all tenants to discuss the operations of
the dock management plan and identify any issues for improvement or
coordination. Additional meetings shall be scheduled as needed for events
that may relate to the alley operations, such as road or alley closures,
regularly scheduled maintenance, etc.

The Determination of Significance is otherwise AFFIRMED, and the remainder of the appeal of the
Deiermination of Significance is DENIED.

The appeal of the Director’s Decision approving design review is DENIED.
The Hearing Examiner does not retain jurisdiction.

Entered thisi day of May, 2018.

Concerning Further Review

NOTE: 1t is the responsibility of the person seeking to appeal a Hearing Examiner
decision to consult Code sections and other appropriate sources, to determine
applicable rights and responsibilities.

The decision of the Hearing Examiner in this case is the final decision for the City of Seattle. In
accordance with RCW 36.70C.040, a request for judicial review of the decision must be commenced
within twenty-one (21) days of the date the decision is issued unless a motion for reconsideration is
filed, in which case a request for judicial review of the decision must be commenced within twenty-
one (21) days of the date the order on the motion for reconsideration is issued.
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The person seeking review must arrange for and initially bear the cost of preparing a verbatim transcript

of the hearing. Instructions for preparation of the transcript are available from the Office of Hearing

Examiner. Please direct all mail to: PO Box 94729, Seattle, Washington 98124-4729. Office address:
700 Fifth Avenue, Suite 4000. Telephone: (206) 684-0521.
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