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BEFORE THE HEARING EXAMINER
FOR THE CITY OF SEATTLE

In the Matter of the Appeals of	  )	Hearing Examiner File:
					  )	W-17-006 through		 
WALLINGFORD COMMUNITY	  )	W-17-014
COUNCIL, ET AL.			  )		
					  )	FRIENDS OF RAVENNA-COWEN (W-17-008)
Of Adequacy of FEIS Issued by the	  )	MOTION FOR PARTIAL SUMMARY 
Director, Office of Planning and	  )	JUDGEMENT	  		  			  				              )
I.  MOTION

[bookmark: _GoBack] 	Friends of Ravenna-Cowen moves for partial summary judgement as a matter of law that the Respondent's (hereafter "City") proposed expansion of the Roosevelt Urban Village east of 15th Ave. NE violates SEPA requirements, and is, therefore, inadequate.  The EIS does not discuss the relationship between the proposed expansion of the Roosevelt Urban Village several blocks east of 15th Ave. NE and the 2035 Comprehensive Plan, which excludes the area east of 15th Ave. NE from the urban village.   The inconsistency between the EIS proposal and the 2035 Comprehensive Plan is not disclosed in the EIS. The failure of the EIS to discuss this relationship, ie., the inconsistency between the proposed expansion of the Roosevelt Urban Village and the Comprehensive Plan, renders the EIS inadequate as a matter of law. 
II. OVERVIEW OF APPLICABLE LAW
	The standard on summary judgement is after reviewing all facts and reasonable inferences in the light most favorable to the nonmoving party, “[a] court may grant summary judgment if the pleadings, affidavits, and depositions establish that there is no genuine issue as to any material fact and the moving party is entitled to judgment as a matter of law.”  Lybbert v. Grant County, 141 Wn.2d 29, 34, 1 P.3d 1124 (2000).  As is discussed in more detail below, the facts are not in dispute.  
	The basis for summary judgment is SEPA and the Washington Administration Code.  The purpose of SEPA requirements is "to provide consideration of environmental factors at the earliest possible stage to allow decisions to be based on complete disclosure of environmental consequences."  King County v. Boundary Review Board, 122 Wn. 2d 648, 664 (1993).  The statute is to assure that the agency provide a full and honest assessment so that the public can make meaningful input and the governing body can make knowledgeable decisions.  First, the notification process in the draft EIS stage is to inform the public fully so that the public can raise concerns, propose alternatives, and point out deficiencies so that the final EIS can address these issues.  Secondly, the EIS requirements are to "promote policy of fully informed decision making by government bodies when undertaking 'major actions…'"  Moss v. City of Bellingham, 109 Wn.2d 6, 14 (2001), citing Noway Hill Preservation and Protection Assoc. v. King County, 87 Wn.2d 267 (1976).  
	The EIS must address each element of the environment and the impact on each element.  RCW 43.21C.031.  WAC 197-11-030(2) generally sets out the SEPA policy requirements for agencies.  WAC 197-11-060 specifies the contents of an environmental review and refers to the environmental checklist at WAC 197-11-444. WAC 197-11-060(4)(a) states the EIS must address "impacts," defined at WAC-11-752, which states, '"Impacts" are the effects or consequences of actions. Environmental impacts are effects upon the elements of the environment listed in WAC 197-11-144."  An element of the environment identified at WAC 197-11-444(2)(b)(i) is, the "relationship to existing land use plans." Thus, the EIS must identify the action proposed, the relationship to the existing land use plans (whether it is consistent with the plan or not), how the proposal impacts the plans, and the requisite changes needed to amend the plans.  The "existing land use plan" here is the 2035 Comprehensive Plan and amendments. (By comparison, development codes and development maps must be consistent with the adopted comprehensive plan, RCW 26.70A.040(3), whereas an EIS must be either fully consistent with the plan, or fully address the inconsistencies with respect to the comprehensive plan and, if inconsistent, the impacts of the proposal.)	
	Thus, pursuant to SEPA and regulation, for each proposal the City is required to discuss whether the proposal is consistent with the current Plan and to the extent it is not, how the Plan language would be changed or amended if the governing body were to adopt the proposal.  It is also essential that the public be informed of these proposed Plan changes so that they can address them in their responses to the draft EIS.  As discussed below, the City's FEIS failed to meet this requirement.  This motion next addresses the facts. 
III. STATEMENT OF FACTS
	A.  A Brief Historical Overview of the Roosevelt and Ravenna Neighborhoods
	     Roosevelt   The Roosevelt neighborhood is described in the Roosevelt Neighborhood 

Plan, https://www.seattle.gov/neighborhoods/programs-and-services/neighborhood-planning,  

Comprehensive Plan Ord. # 119525 (1999): 

	Roosevelt was annexed to Seattle in 1891. Though some houses were built in the early 	19OOs, most of the residential and commercial building took place in the 1920s. 	Roosevelt High School opened in 1922. The first commercial club was formed in 1927 	and chose to name the district in honor of Teddy Roosevelt. Some of the area’s first 	commercial businesses included Sears and Roebuck, a gas station, several bakeries, a 	newspaper, a movie theater, and a shoe store.  Until just before WW II, the neighborhood 	was served by a street railway system which ran from downtown Seattle along 15th 	Avenue NE to NE 80th Street. 12th Avenue NE and Roosevelt Way NE were converted	to one-way arterial streets in1961 to act as traffic relievers for the construction of 	Interstate 5. According to Leastone local businessman, the business district suffered 	after this change. The one-way traffic allowed people to drive through the district faster, 	and fewer people stopped to shop. This prompted the local business community to push 	for freeway access ramps to and from the neighborhood when I-5 was built. The Roose-	velt district is an attractive city neighborhood with its own shopping district… (p. 8).

	    Ravenna The town of Ravenna was incorporated in 1906. The town, an L-shaped area east of 15th Avenue NE, passed out of existence in 1907 when Seattle annexed it,[footnoteRef:2] but it has always been recognized as a distinct neighborhood and is part of the Ravenna-Bryant Community Association.  In contrast to Roosevelt, it is not a commercial hub.  Except along the NE 65th St. corridor, it is perhaps one of the most intact Seattle areas of Craftsman and bungalow homes, and other styles from the 1900-1930 period. The area east of 15th Ave. NE has retained its architectural integrity.  Mr. Lawrence Kreisman, who from 1997-2017 was the Program Director for Historic Seattle and founder, and for12 years, Director of the tour program of the Seattle Architecture Foundation, conducted walking tours of the Ravenna neighborhood.  (Mr. Kreisman's resume and his Bungalow Tour Through the Ravenna Neighborhood, are at Ex. 3 to this motion).  To the south, abutting the neighborhood, is Ravenna Park and Ravenna Boulevard part of the Olmstead heritage; the 15th Ave. NE bridge that traverses the park ravine was completed in 1930 and has Art Deco lighting standards. Because of its unique heritage, Mr. Kresiman supports making the area included in the proposed expansion, together with area east of 17th Ave. Ne to 25th Ave. NE, a National Historic District. (See Mr. Kreisman's letter at Ex. 3 to this motion).   [2:  See http://historylink.org/File/3502. ] 

	B.  The 2035 Comprehensive Plan Process

	The Growth Management Act, (chapter 36.70A RCW) requires cities and counties to 

periodically adopt comprehensive plans.  A comprehensive plan is the centerpiece of local planning efforts.  The plan articulates a series of goals, objectives, policies, actions, and standards that are intended to guide the day-to-day decisions of elected officials and government staff.  Under the GMA each city must conduct a thorough review of its comprehensive plan every eight years according to the schedule provided in RCW 36.70A.130.  The public is part of the comprehensive plan process, and the city is required to provide notice to the public RCW 36.70A.035.
	With respect to the 2035 Comprehensive Plan, the public outreach began in 2015 with various meetings open to the public at which the City provided maps of possible changes to the previously established residential urban villages boundaries.[footnoteRef:3] The map for the Roosevelt Urban Village (RUV) proposed expansion – showed the current RUV boundaries in a solid line and the proposed expansion by a dotted line - into the Ravenna neighborhood to the east across 15th Ave. NE to 17th Ave. NE and from NE 65th St. to NE 62nd St., and also included a portion of Ravenna and Cowen Parks.  In its answers to Appellant's First Request for Admissions No. 1 (Ex. 1 to this motion, hereafter, Ex. 1,"RFA-Ans."), the City states, "the map in question appears to be a map that was used as a part of community engagement during the fall of 2015, that was posted on the City website and used during community open houses in October and November of 2015."   (Ex. 1, p. 1.)  The reason the City gave for the dotted line expansion on the map was - the "concept of an approximate ten-minute walk to frequent transit was used as an estimation for the potential village expansion and was used to explain the potential urban village expansion areas to the public during community engagement."  (Ex. 1, p.2, RFA-Ans. No. 4.)  The "full ten-minute walking distance" was determined by using an algorithm.  (Ex. 1, p.2, RFA-Ans. No. 5.)  [3:  The Roosevelt Urban Village is categorized as a Residential Urban Village."  See Ex. A to Friends of Ravenna-Cowen's First Request for Admissions to Respondent (which is Ex. 1 to this motion).] 

	Ravenna residents objected to the expansion, organized a petition in a two-day period, and obtained the signatures of 126 neighbors who lived within the dotted lines.  The petition requested the Ravenna-Bryant Community Association to oppose the eastward expansion [east of 15th Ave. NE], and it asks "the city to maintain the current Urban Village boundary along the centerline of 15th Ave NE between NE 62nd St and NE 70th St as well as to exclude both Cowen Park and Ravenna Park from the Urban Village."  The Ravenna-Bryant Community Association voted to support the community petitioners.  On November 20, 2015, the Community Association sent a letter to Diane Sugimura, Director, Seattle Department of Planning and Development, with its comments on the Draft 2035 Comprehensive Plan. (Ex. 2 to this motion.)  The letter states, "Maintain current Roosevelt urban village boundaries, "explains why, and attaches the petition.  (Id., p.2).
	Subsequently, in April 2016, Mayor Murray submitted a recommended 2035

Comprehensive Plan to the Seattle City Council.  This plan did not include any change to the

current Roosevelt Urban Village boundary within the body of the plan, but did include expansion

of the RUV as a Future Land Use Map (Ex. 1, RFA-Ans. No. 7), the expansion shown by a

dotted line extending east from NE 15th Ave. Ne to 17th Ave. NE as well as from NE 65th St. to

NE 62nd St. (Ex. 1, p. 2, RFA-Ans. No. 6, and Ex. C to the RFAs [map at Ex. C shows the

expanded boundaries of the RUV.])  The City Council, however, did not adopt or include Mayor 

Murray's Future Land Use Map expansion of the Roosevelt Urban Village.[footnoteRef:4]  (Ex. 1, RFA- [4:  The 2035 Comprehensive Plan adopted by the Seattle City Council on October 28, 2016 is at http://www.seattle.gov/dpd/cs/groups/pan/@pan/documents/web_informational/p2580242.pdf.  The map of the Roosevelt Urban Village is at p. 373.
] 

Ans. No. 8.) 

	In addition to the Mayor's proposal, before the Seattle City Council adopted the Plan, the Seattle Planning Commission requested the Council to amend LU 7.3 by changing one word – change "inside" to "near" so that the language would state:  "Consider allowing redevelopment or infill development  of single family areas [inside] near urban centers and villages, where new development would maintain the low height and bulk that characterizes the single-family area while allowing a wider range of housing types such as detached accessory units, cottage developments or small duplexes of triplexes."  (Ex. 1, RFA-Ans. No. 12.) 
	 In other words, the Seattle Planning Commission's amendment, if adopted, would permit expansion into every neighborhood contiguous to an urban village. The Seattle City Council, rejected that language and did not adopt the change requested by the Seattle Planning Commission.  (Ex. 1, RFA-Ans. No. 13.) Accordingly, the 2035 Comprehensive Plan does not include the language proposed by the Seattle Planning Commission, and as finally adopted, the Plan states (Ex. 1, RFA-Ans. No.14): 
 	 LU 7.3  Consider allowing redevelopment or infill development  of single family areas inside [emphasis added] urban centers and villages, where new development would maintain the low height and bulk that characterizes the single-family area while allowing a wider range of housing types such as detached accessory units, cottage developments or small duplexes of triplexes.

	The Plan went through a series of amendments before adoption, Council Bill 118683, Ord. 125173,[footnoteRef:5]  http://seattle.legistar.com/View.ashx?M=F&ID=4738349&GUID=90E94C52-B55C-4DD2-AC2A-A17BD5FB5A88. The Council strengthened language at p. 23, to stress, "The urban village strategy is Seattle's growth strategy.  This strategy concentrates most of the city's expected future growth in urban centers and urban villages."  The Council amended the Plan at p. 40 to "replace the future Land Use Map with a new version of the map that does not include [the words] 'potential urban village expansion' areas as shown below."  This future Land Use Map for the entire city again shows the boundaries of Roosevelt Urban Village remain the same, west of 15th Ave. NE, not subject to expansion.[footnoteRef:6] [5:  The summary of the history of the legislation is at http://seattle.legistar.com/LegislationDetail.aspx?ID=2724077&GUID=DB205C4F-DB80-4406-8DC3-59042806518E&Options=&Search=. ]  [6:  The map is found at Attachment 6, Transportation Elements Amendments, p. 9 of 9.] 

	The 2035 Comprehensive Plan also explains that the adopted boundaries are deliberate; these were carefully considered in recognition of a particular neighborhood's characteristics and its particular history:
	Both urban centers and urban villages are places that already have active business 	districts and concentrations of housing. The urban village strategy accommodates 	Seattle's expected growth in an orderly and predictable way; strengthens existing business 	districts; promotes the most efficient use of public investments, now and in the future; 	encourages more walking, bicycling, and transit use; and retains the character of less 	dense residential neighborhoods outside of urban villages. (pp. 9 – 10)…

	Urban centers and villages are almost like small cities within Seattle. They are complete 	and compact neighborhoods. Increasing residential and employment opportunities in 	urban centers and villages makes transit and other public services convenient for more 	people. It also makes providing these key services more efficient. This can be a benefit to 	transit dependent populations and to those who rely on other community services. At the 	same time, locating more residents, jobs, stores, and services near each other will reduce 	people’s reliance on cars, limit traffic congestion, and decrease greenhouse gas 
	emissions. The urban village strategy takes the unique character of the city’s 	neighborhoods into account when planning for future growth. The places selected for 	absorbing the most growth come in various shapes and sizes, and they will serve 	somewhat different purposes. (p. 23)

	The Plan also unequivocally states (p.17), "…the City will use the Plan to direct the 

development of regulations that govern land use and development."

	The Appendix to the 2035 Comprehensive Plan contains each urban village's 

"Neighborhood Plan."  The current version of Roosevelt Urban Village Plan is at pp. 378 – 381.		
	B.  The MHA EIS Process
	At an "open house" two months or less after the Comprehensive Plan Roosevelt Urban Villages adoption, under the guise of HALA, the City made basically the same proposal, to expand the Roosevelt Urban Village east of 15th NE.  The City used virtually the same Future Land Use Map Mayor Murray proposed, which the City Council had rejected.  (See Ex. 1 to Friends of Ravenna-Cowen's Notice of Appeal; letter to Nicholas Welch).  The City's rationale for expansion was the same, a ten-minute walk from the future light rail station, which is not scheduled to open until 2021. 	
	On June 8, 2017, the City issued its draft MHA EIS.  The draft does not contain possible amendments to the 2035 Comprehensive Plan - to alert the public and City Council what needed to change if the various MHA alternatives were to be adopted.  The EIS does not address the Comprehensive Plan at all other than to state, "Amendments to these [Comp. Plan] policies will be docketed and the policies modified to remove any potential inconsistencies."  Thus, the public had no opportunity to comment on inconsistencies between the proposals, consider possible Plan amendments or the potential impacts of the amendments, because proposed changes did not identify the inconsistencies with the Plan, did not disclose how the proposal impacted the Plan, and did not suggest amendments to the Plan.  In other words, except for that one sentence, it was as if the 2035 Comprehensive Plan did not exist.  In the final MHA EIS in November, 2017, recognizing that this failure was a major omission, the City changed the sentence to state, "Amendments to these policies [will be] are docketed and the policies and the policies would be modified to remove any potential inconsistencies." [Words "will be" are stricken and underlined language added], MHA FEIS App. F at F-11.   That is the sum total of the MHA FEIS description of proposed Comprehensive Plan Amendments.  
	The MHA FEIS map (App. H, H-70) is the nearly identical expansion of the Roosevelt Urban Village sought as a Future Land Use Map by Mayor Murray.  The FEIS states (p. 246):
	Seattle 2035 considered [emphasis added] expansion of certain urban village with very good transit service. The Plan includes new land use policies that support aligning urban village boundaries generally with a 10-minute walk of light rail and other very good transit. (GS 1.12).

The word "considered" is misleading.  An uninformed reader, a normal resident, not knowing the legislative history, would assume that the City Council was on board with these proposed changes.  The City fails to say in the DEIS or the FEIS that the City Council rejected the City's proposed Roosevelt Urban Village expansion.  The FEIS also fails to say that there is no absolute per se expansion requirement in the Comprehensive Plan based on a 10-minute walking distance from transit.  This factor is one of many.  Rather, all factors in the Plan, and the specific factors in each Neighborhood Plan must be considered.  The FEIS does not contain any proposed amendments to the Neighborhood Plans or, indeed, to any provisions of the Comprehensive Plan.
	Moreover, the MHA FEIS does not state at App. F at F-11 or anywhere else within the document where one can find these "docketed" amendments, such as a web site reference, or even the date, author and recipient of the docketing memorandum.  In researching this issue, the only reference to docketing amendments to the 2035 Comprehensive Plan is Council Resolution 31762, https://seattle.legistar.com/LegislationDetail.aspx?ID=3103800&GUID=D174BE9D-092C-4C80-829D-348D10296DED&Options=&Search=.  Various Plan amendments are proposed, but these are mostly by neighborhoods or individuals; these are summarized by Central staff.  But there are no proposed amendments from OPCD to implement any of the changes proposed in the MHA FEIS.  Rather, after the draft EIS was issued, at Attachment A (at the above URL), there is a July 10, 2017 letter from Sam Assefa, Director of OPCD, to the City Council Land Use Committee.  While Mr. Assefa's letter generally describes a few of the inconsistencies, and states generally what types of amendments OPCD would recommend (Attachment A, pp.3-5 and maps of "Preferred" alternatives), he states (at p.5) there are no actual amendments and there will not be any actual amendments until an unspecified future date:	
	The final content of policy language, and the exact text and map amendments will be 
	determined at a future time based on the public engagement and environmental 
	review. Specific text would be developed at a future time, and made available for 
	review by and discussion with community members before City Council adoption of the 	2017-2018 amendments. This additional community engagement will occur prior to a 	final recommendation by OPCD on the 2017-2018 Comprehensive Plan amendments, 	which is expected in the fourth quarter 2017.

Accordingly, the statement at MHA FEIS App. F, F-11, released in November 2017 - "Amend-ments to these policies are docketed and the policies would be modified to remove any potential inconsistencies," - appears to be, at the very least, misleading.	
III. ARGUMENT
	THE UNDISPUTED FACTS CONCERNING THE LEGISLATIVE HISTORY OF 	THE 2035 COMPREHENSIVE PLAN ESTABLISH THAT THE MHA FEIS 	PROPOSED EXPANSION OF THE ROOSEVELT VILLAGE INTO THE RAVENNA 	NEIGHBORHOOD EAST OF 15TH AVE. NE IS INCONSISTENT WITH THE PLAN, 	DID NOT ADDRESS AN ELEMENT OF THE ENVIRONMENT REQUIRED BY 	SEPA, AND, ACCORDINGLY, FRIENDS OF RAVENNA-COWEN IS ENTITLED 	TO SUMMARY JUDGMENT AS A MATTER OF LAW.

	In the Comprehensive Plan process, the Ravenna community made known to the City its objection to expansion of the Roosevelt Urban Village to the east of 15th Ave. NE.  The Mayor removed the expansion proposal from the Plan but left it in as a Future Land Use Map.  The City Council did not approve that map, and did not include it in the in the adopted 2035 Comprehensive Plan. The City Council also rejected the Seattle Planning Commission's recommendation to allow expansion to areas near the urban village. The City Council did not expand the Roosevelt Urban Village to the east of 15th Ave. NE when it made Plan amendments in October 2016, and adopted the Plan on October 28, 2016. These facts are undisputed.  
	The MHA FEIS (alternatives 2, 3 or "Preferred"), which  proposes to expand the Roosevelt Urban Village boundaries east of 15th Ave. NE, is thus, inconsistent with the 2035 Comprehensive Plan and with its legislative history. 
	The MHA FEIS does not address the 2035 Comprehensive Plan, identify inconsistencies with the Plan, does not identify impacts of the MHA FEIS proposals to the Plan, and does not propose amendments to the Plan to address the inconsistencies. And as of the date of its publication in November 2017, there were no such amendments "docketed."   These facts are undisputed.	
	Thus, the MHA DEIS and FEIS did not inform the public and the City Council of a significant impact requirement specified under SEPA, WAC 197-11-060(4)(a) (impacts), and WAC 197-11-444(2)(b)(i)("Built Environment), the "relationship to existing land use plans."  The failure to address the impacts and inconsistencies between the EIS and 2035 Comprehensive Plan is a major deficiency. The MHA FEIS, accordingly, violates SEPA, and is insufficient and inadequate as a matter of law. 
RELIEF REQUESTED
	For the reasons stated above, Friends of Ravenna-Cowen requests the Hearing Examiner to grant partial summary judgment holding that the MHA FEIS proposal to expand the Roosevelt Urban Village to the east of 15th Ave. NE violates SEPA, and the FEIS was inadequate because it is inconsistent with the 2035 Comprehensive Plan, failed to address Comprehensive Plan issues 


and failed to describe the impact of the proposed expansion as to the Comprehensive Plan., 
	Respectfully, submitted this 26th day of April, 2018.    
	_______________________________        
	JUDITH E. BENDICH, WSBA #3754
	Authorized Representative for
	Appellant Friends of Ravenna-Cowen

CERTIFICATE OF SERVICE
	The undersigned certifies under penalty of perjury under the laws of the State of Washington that Friends of Ravenna-Cowen's Motion for Partial Summary Judgement and Exhibits 1, 2, and 3 thereto were served on all the parties' attorneys of record or on their authorized representatives of record at the email addresses listed below:
Beacon Hill Council mira.latoszek@gmail.com; Seattle Coalition for Affordability, Livability and Equity (SCALE) newman@bnd-law.com; Dave Bricklin (bricklin@bnd-law.com); cahill@bnd-law.com;  telegin@bnd-law.com; Fremont NC toby@louploup.net; Friends of North Rainier masteinhoff@gmail.com; PCD_MHAEIS MHAEIS@seattle.gov; Mitchell, Daniel B Daniel.Mitchell@seattle.gov; Alicia Riese@seattle.gov; Weber, Jeff S Jeff.Weber@seattle.gov; Geoffrey Wentlandt Geoffrey.Wentlandt@seattle.gov; Cara E. Tomlinson <ctomlinson@vnf.com>; Amanda Kleiss <ack@vnf.com; Tadas Kisielius <tak@vnf.com>; "Dale N. Johnson" <dnj@vnf.com>; Clara Park <cpark@vnf.com; MOCA djb124@earthlink.net; SUN booksgalore22@gmail.com; Wallingford CC lee@lraaen.com; West Seattle Junction rkoehler@cool-studio.net; West Seattle Junction Gen admin@wsjuno.org.  
	This document has been filed by E-file with the Seattle Hearing Examiner's Office, Ryan 
Vancil, Deputy Hearing Examiner.
Dated:  April 26, 2018 at Seattle, Washington.   		By:   _____________________ 
									Judith E. Bendich
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