Attachment A
Land Use/SEPA Decision Appeal Form, - Appellant Andrew Konstantaras et al


I. What is your interest in this decision? (State how you are affected by it)
As an owner and resident of a condominium at Western and Battery with a unit on the southwest corner of the building (I have a clear view of the tunnel and viaduct and am within 50 feet of that structure) and on behalf of the residents of our building, we will be exposed to the noise and pollution caused by the demolition.  Some of our residents work from home (including myself), consequently we will be exposed 24x7 to an environment that the granted variance allows 71+ dB(A), that will certainly affect our mental health as well as our physical health.  This is further exacerbated by pre-existing conditions that some of our residents have (e.g., high blood pressure).  The application predicts that work in our area will last 3 months or longer.  We cannot imagine being deprived of sleep for that long.


II. What are your objections to the decision? (List and describe what you believe to be the errors, omissions, or other problems with this decision)

1. The Decision Fails to Meet the Requirements of Directors Rule 3-2009 and SMC 25.08.590.D

NNMP Lacked Sufficient Commitment to Specific Mitigation Measures
A complete and descriptive Noise Management and Mitigation Plan (NMMP) was not submitted by WSDOT, instead a framework is outlined with a list of different measures with drastically different levels of efficacy.  In their application WSDOT lists options ranging from providing hotel rooms for residents during high impact or extremely noisy operations to using temporary noise barriers to providing earplugs and white noise machines to residents near the project area (Major Public Project Construction Noise Variance Application Viaduct Demolition, 9 Oct 2017 (hereafter “Application”), pp. 35-36.  The only things guaranteed in the Application will in no way address the most egregious sounds created by the demolition.  

[bookmark: _GoBack]Furthermore, both the Application and the SDCI decision on Project No. 3029782 issued on 19 Mar 2018 (“Decision”) make it clear that a detailed mitigation plan will be prepared by the design-build contractor at a later date. Unfortunately, there is no provision for public review of this detailed plan.  By building into their process the completion of the NMMP at a time AFTER the chance for review.  To assume that the Applicant will act in good faith to meet its obligations under this variance requests, one must assume that they will act in good faith.  As several public commenters note, calling the hotline made available for the Bertha drilling resulted in an offer of ear plugs and a white noise machine[footnoteRef:1]  and another stated that WSDOT’s and the Seattle Tunnel Partner’s claim that actions will be taken to resolve public complaints are laughable and asserts that the contractors consistently failed to comply with stated mitigation efforts and denied all violations[footnoteRef:2]   These complaints arise from an earlier phase of the Viaduct Replacement Project and yet Applicant provides no data on the noise mitigation measures used at that time nor any information on the public response[footnoteRef:3].   Instead, we are simply expected to trust that the new detailed plan will be sufficient.  [1:  Comments of Rudolph-Loos, http://web6.seattle.gov/dpd/edms/GetDocument.aspx?src=WorkingDocs&id=970963]  [2:  Comments of Hinckley, http://web6.seattle.gov/dpd/edms/GetDocument.aspx?src=WorkingDocs&id=957645).]  [3:  NB: I could find no reference to a previous application for a noise variance for the tunnel boring and early phase demolition, but according to the public comments, a hotline was available] 


Rule 3-2009 Standard of Review Not Met 
Section E of Rule 3-2009 sets for the review standards for noise variance applications.  It requires that a Noise Abatement Coordinator (on behalf of the Administrator) “compare the proposed construction processes, construction timeframes, and projected noise levels with and without noise mitigation measures.”[footnoteRef:4] While the Decision does discuss the current ambient noise and rightly imposes supplement obligations on Compliance Monitoring and Reporting, the absence of the analysis of the efficacy of the noise mitigation measures makes the grant of the variance erroneous.   [4:  Section E.2, Director’s Rule 3-2009] 


Analysis of Impact on Public Health and Safety Contains Errors and Is Insufficient
In Finding 5 of the Decision, the Director Torgelson acknowledges that very high levels of noise have adverse physical impacts on humans and refers to OSHA requirements for sound levels that exceed 85 dB(A) for over 40 hours per week.  However, that regulation is addressing the potential damage to hearing, it does not address the other impacts on health.  According to a document entitled “Sound Levels and Human Responses to Noise” on the SDCI website[footnoteRef:5]  The impact of noise on human health, especially with respect to cardiovascular disease has been known since the late 1980s and the many studies that have been conducted since have verified and even quantified the impact.  In a recent paper published in the Journal of the American College of Cardiology[footnoteRef:6], German and Danish researchers found a 6% increase in risk of disease for every 10 dB(A) increase in noise starting at 50 dB(A).   [5:  http://www.seattle.gov/dpd/cs/groups/pan/@pan/documents/web_informational/p2081596.pdf ]  [6:  Environmental Noise and the Cardiovascular System, Thomas Münzel et al, Volume 71, Issue 6, February 2018, http://www.onlinejacc.org/content/71/6/688?sso=1&sso_redirect_count=1&access_token= ] 


The World Health Organization also warns against the impact of noise, stating that it is an underestimated threat that can cause a number of short- and long-term health problems.[footnoteRef:7]  They recommend night noise levels (outside) in residential communities be 40 dB(A) at night.   [7:  http://www.euro.who.int/en/health-topics/environment-and-health/noise/data-and-statistics ] 


The Decision does not address the concerns of the entire community affected by this noise variance.  Both SMC 25.08 and Directors Rule 3-2009 require applicants for noise variances for major public construction projects to have a robust public outreach component, allowing the public to comment on the request in writing or at an in-person meeting.  There are over 110 written public comments in SDCI’s electronic library for this project[footnoteRef:8].  It is clear from reviewing this list that there are many people with significant health concerns that will be affected by the demolition noise and yet there is no discussion of accommodating these individuals who took time to communicate their concerns (this includes seniors, individuals with disabilities, parents with small children and veterans).  Instead of addressing any of their concerns, the section of the Decision addressing public health ends with a hollow and unsubstantiated assertion that “it is expected this scope of work may be an annoyance, but not be a significant harmful disturbance.”[footnoteRef:9]   [8:  Project Number 3029782, http://web6.seattle.gov/dpd/edms/ ]  [9:  Decision, p. 9.] 


Furthermore, Director Torgelson asserts that “the sound level limits proposed by the Noise Variance application, as shown in Table 2, would maintain sound levels well below these identified levels.”[footnoteRef:10]  The table referenced shows the requested sound levels for the late night period, 10pm-7am.  The sound levels permitted by the variance granted are accurately shown in Exhibit 1 of the Decision, those show much higher values.  Exhibit 1 breaks down the variance by source of sound, time and region.  It is helpful to look at a consolidated chart that combines the sources and shows the maximum sound level at each time and each location.  That table looks like this: [10:  Decision, p. 9.] 


As this table clearly shows, the numbers are significantly higher than those in the referenced Table 2.  In fact, the North End is the only residential zone and it has a limit of 90 dB(A) for the vast portion of each and every day (weekdays, weekends, and holidays).  Also, the Application states that the work done at the North End is expected to take three (3) months.  [image: ]
The Application requests a one (1) year noise variance for all of these neighborhoods even though it expects the time needed for each section to be significantly less.  This overly broad request should have been grounds for rejecting the noise variance as it is clearly not needed for the entire period.  Furthermore, Laura Newborn of the Alaska Way Viaduct Replacement Program recently told a KOMO News reporter that “the contractors will only need to use the noise variance during two one-week periods for two specific demolition projects at the Seneca Street off-ramp and the Columbia Street on-ramp.  Other than those two projects, noisy ‘impact work’ will only take place from 7am to 8pm on weekdays, 9am to 8pm on Saturdays and 9am to 5pm on Sundays.”[footnoteRef:11]   That statement is wholly inconsistent with the information in the Application and if it is true, then WSDOT has wasted a lot of many people’s time.  If it is not true, then such a bold misstatement can at best be a sign that WSDOT is incompetent in the arena of public communication or, at worst, WSDOT is trying to deceive the public.  If Ms. Newborn’s statement is correct, then the variance granted under the Decision should be rescinded and a new one granted providing them with two (2) variances, each for one (1) week at the locations she mentioned.  [11:  “DOT offers assurances to Seattleites worried about viaduct demolition noise.” http://komonews.com/news/local/12-month-noise-variance-granted-for-viaduct-demolition-seattle-man-plans-appeal ] 


2. The variance was improperly granted because a “threshold determination” was never made as required by the SEPA Rules.
Since the noise variance sought by WSDOT would clearly have an environmental impact, SMC 25.05.310 required a threshold determination to be made.  This process is well-known and has been followed in other activities related to the Alaskan Way Viaduct Replacement Program (“AWVRP”).  While it is true that the AWVRP has had several Environmental Impact Studies completed, no such analysis was conducted here.  No environmental checklist was prepared and no Determination of Nonsignificance was made.

WSDOT may argue that the earlier environmental analysis should suffice but upon closer examination, it is clear that those studies were not done with the breadth and scope of the Applicant’s requested noise variance.  The mitigation details provided in the AWVRP Final EIS[footnoteRef:12] and referenced in the Record of Decision[footnoteRef:13] never discuss the potential impact of the noise variances, instead, the documents commit to complying with the limits set forth in those variances.  At a minimum, threshold determination should have been made to determine whether further SEPA analysis would be necessary.   [12:  AWVRP Final EIS, July 2011, pp. 220-221, http://data.wsdot.wa.gov/publications/viaduct/AWVFEIS-Chapters.pdf ]  [13:  AWVRP Record of Decision, Aug 2011, p. 25, http://data.wsdot.wa.gov/publications/viaduct/FEISComments/AWV-ROD-08222011.pdf ] 


3. The variance was improperly granted because WSDOT failed to meet the criteria for a major public construction variance 
SMC 25.08.655 requires applications for major public construction variances to show that it would “(1) Be unreasonable in light of public or worker safety or cause the applicant to violate other applicable regulations, including but not limited to regulations that reduce impacts on transportation infrastructure  or natural resources; or (2) Render the project economically or functionally unreasonable due to factors such as the financial cost of compliance or the impact of complying for the duration of the construction or reconstruction of the major public project.”  The Application meets neither of these criteria.

There has been no showing (or contention) that public or worker safety is threatened by complying with the noise code.  Nor has there been any implication or assertion that complying with the noise code would cause WSDOT to violate any other regulations.  Consequently, the only remaining criteria is that complying with the noise restrictions would “render the project economically or functionally unreasonable.”

WSDOT has failed to provide any analysis that shows the noise variance is necessary.  In fact, their failure to explore any other option (e.g., hiring more people during the day, extending the project timeline, etc.) makes it impossible to evaluate their assertion that “Completion of all construction activities during only daytime hours would extend the construction period and increase the economic cost to taxpayers”[footnoteRef:14]  In fact their entire discussion of how they meet the criteria a major public construction variance consists of the quoting the code SMC 25.08.655.A and the single sentence assertion quoted above.  While that may seem obvious to WSDOT, it is far from apparent.  There are additional costs associated with working all night, every night.  More residents may need to be relocated during the construction; higher wages may be required to get construction workers to work at night; more mitigation measures may need to be deployed to address the night time activities.  Furthermore, the assertion that the construction period would be extended is also not compelling.  If speed is of the essence, then they could hire more workers during the day.  Even if you assume that their assertion is true and that the project takes longer and costs more, that does not necessarily mean that the project would then be economically or functionally unreasonable.  [14:  Application, p. 9.] 


4. Condition 3 conflicts with Exhibit 1. 
Condition 3 states “During demolition of the entire length of the AWV, impact work at the sound levels permitted by SMC 25.08.425.C is further limited to the hours of 7:00 a.m. to 8:00 p.m. on weekdays and between 9:00 a.m. to 8:00 p.m. on Saturday and 9:00 a.m. to 5:00 p.m. on Sundays and legal holidays.”[footnoteRef:15]  This states that impact work is to end at 8pm on weekdays and Saturdays and 5pm on Sundays and legal holidays.  This conflicts with Exhibit 1, which allows for impact work from 8pm-10pm on weekdays and Saturdays and from 5pm to 10pm on Sundays and legal holidays.   [15:  Decision, p. 11.] 


5. The oversight mandated in the decision is insufficient to meet the public’s need.
Director Torgelson correctly identified the deficiency in WSDOT’s oversight plan and provided an excellent framework for ensuring that the noise limits are not exceeded but given WSDOT’s poor record in community outreach and communication, members of the community should be actively involved in oversight.  Suggestions for such involvement appear in the next section.

III. What relief do you want? (Specific what you want the  Examiner to do: reverse the decision, modify the conditions, etc.)

1. Rescind the variance.
2. Require WSDOT to consider other alternatives to 24x7 construction work.
3. Require WSDOT to show that the variances are required per SMC 25.08.655.A.
4. Allow for public review of the final NMMP.
5. Any future variance will include an analysis of the efficacy of the noise mitigation measures.
6. Get an expert medical opinion on the impact of noise and have her work with WSDOT on creating an NMMP that minimizes the impact on public health.
7. Limit all work to 8pm on weekdays and 6pm on weekends and holidays. 
8. Variances should be time limited, starting with 1 month and if WSDOT reasonably complies, the next variance would be for 3 months.  If there problems, the next variance will be for 1 month.  This creates an ongoing incentive for WSDOT to minimize noise as much as possible.
9. Create a oversight committee that is made up of at least 50% residents or business owners in affected areas.  This committee would monitor all complaints and the resolutions of the complaints.  They would also assist WSDOT in community outreach.
10. Make data from all noise detection equipment available to the public in real-time (just like WSDOT provides real-time access to cameras showing their progress).  We should crowdsource oversight.
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