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SEATTLE HEARING EXAMINER

In the Matter of the Appeal of

No. W-17-004
THE BALLARD COALITION
DECLARATION OF PATRICK J.
SCHNEIDER IN SUPPORT OF
Of the adequacy of the Final Environmental BALLARD COALITION’S DISPOSITIVE
Impact Statement, prepared by the Seattle MOTION

Department of Transportation for the Burke-
Gilman Trail Missing Link Project.

I, Patrick J. Schneider, hereby declare and affirm that:

1. I am one of the attorneys for the Ballard Coalition; I am competent to testify, and I have
personal knowledge of the following facts.

2 Attached as Exhibit A is a true and correct copy of the Findings and Decision of the
Hearing Examiner in File W-12-002, dated August 27, 2012.

3. Attached as Exhibit B is a true and correct copy of the Findings and Decision of the
Hearing Examiner in File W-11-002, dated July 1, 2011.

4, Attached as Exhibit C is a true and correct copy of the Second Order of Remand in King
County Superior Court Cause No. 09-2-26586-1 SEA, dated March 2, 2012.

5, Attached as Exhibit D is a true and correct copy of pages 21 — 59 of Volume 2 of the

FEIS for the “Burke-Gilman Trail Missing Link Project.” These pages comprise the
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comment letter on the Draft EIS signed by one of the attorneys for the Ballard Coalition,
Josh Brower, and SDOT’s responses to these comments.

Attached as Exhibit E is a true and correct copy of the Motion to Dismiss filed by the
City on April 12, 2017 in Superior Court No. 09-2-26586-1 SEA.

Attached as Exhibit F is a true and correct copy of the Order Denying Motion to Dismiss,
in Superior Court No. 09-2-26586-1 SEA, dated May 18, 2017.

Attached as Exhibit G is a true and correct copy of the Order Denying Respondents’
Motion to Dismiss.

Attached as Exhibit H is a true and correct copy of the FEIS, Executive Summary, page
ES-2.

I declare under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct.

EXECUTED at Seattle, Washington this 17" day of July, 2017.

59 2 Daidds

Patrick J. Schneider
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EXHIBIT A



FINDINGS AND DECISION OF THE HEARING EXAMINER

FOR THE CITY OF SEATTLE
In the Matter of the Appeal of Hearing Examiner File:
W-12-002

BALLARD BUSINESS APPELLANTS

From a Determination of Non-significance issued
by the Director, Seattle Department of Transportation

Introduction

The Director of the Seattle Department of Transportation issued a Reissued Revised
Determination of Non-significance for the Burke-Gilman Trail Extension, and the
Appellants timely appealed.

The appeal hearing was held on July 18, August 1 and August 2, 2012, before the
undersigned Deputy Hearing Examiner. Parties represented at the proceeding were: the
Appellants, Ballard Business Appellants, by Joshua Brower, Danielle Granatt, and
Patrick Schneider, attorneys at law; the Director, Seattle Department of Transportation
(SDOT), by Erin Ferguson, Assistant City Attorney; and the Intervenor Cascade Bicycle
Club, by Jeffrey Eustis, attorney at law. The record was held open through August 10,
2012, for submission of written closing statements by the parties. The Appellants and the ’
Intervenor filed closing statements.

For purposes of this decision, all section numbers refer to the Seattle Municipal Code
(SMC or Code) unless otherwise indicated. After considering the evidence in the record
and viewing the site, the Examiner enters the following findings of fact, conclusions and
decision on this appeal.

Findings of Fact

1. On April 23, 2012, the Seattle Department of Transportation (SDOT) issued a
“Reissued Revised Determination of Non-significance” for the Burke-Gilman Trail
Extension (“Missing Link™) project.

2. This was the third DNS issued by SDOT on the Missing Link project. The first .
DNS was issued in November of 2008, and was appealed by the Appellants. The
Hearing Examiner affirmed the DNS in a decision issued in June of 2009, which was
appealed by the Appellants. The King County Superior Court (KCSC) entered an Order
on June 7, 2010, which ruled that SDOT had improperly piecemealed its review of the
project, and remanded to SDOT for review of the trail segment located along Shilshole
Avenue NW between 17" Avenue NW and Vernon Place NW (Shilshole Segment). A
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Revised DNS was issued by SDOT on February 1, 2011. The Appellants appealed the
Revised DNS, which was affirmed by the Hearing Examiner on July 1, 2011. The
Appellants appealed that decision to KCSC, which remanded the matter to SDOT ina
Second Order of Remand dated March 2, 2012.

3. The record developed in the previous appeals before the Hearing Examiner (W-
11-002 and W-08-007) has been admitted as part of the record of the current appeal.

4. The Second Order of Remand states in part:

3. Hearing Examiner conclusion of law number 9 is not supported
factually in the record and is reversed for the reasons stated in the Court’s
oral decision, a transcript of which is attached to this Second Order of
Remand.

6. This matter is REMANDED to the Seattle Department of
Transportation (SDOT) for the limited purpose of more fully designing the
Shilshole Segment so that the impacts of the proposal on the adjoining
land uses, and any proposed mitigation of those impacts, may be
identified.”

5. The verbatim transcript of proceedings of February 16, 2012, before the
Honorable Jim Rogers, February 16, 2012, includes the following discussion by the
Court:

“I conclude with limited issues that SDOT has not sufficiently planned the project in
order to even be able to consider whether there would be impacts in certain limited
situations...Now this in many cases, the issue here for example, which is a very limited
issue, would be simply a design issue as was testified to. But here the record in front of
me, which is all I have, indicates that it may have, in fact, great impacts, among impacts
supposed to be accounted for in the checklist. Secondly, if in fact there is impact, and 1
don’t even know that there would be, if that decision was made later on it could make the
* decision potentially unreviewable. Again, the record is very ambiguous on this point. It
is simply not fair to defer decisions and to trust the party making the decisions to reach
the right outcome, because this defeats the entire policy of the checklist review.
Conducting this issue, which again is a very limited issue, I've thought about a flip test
which judges sometimes use. If Covich Williams was applying for a project that might
severely impact an existing bike trail, would it be sufficient for a SEPA review to allow
them to say 1o trust our future decisions for the impact it might have. And I dare say it
would be [inaudible].”

7. In response to the Second Order of Remand, SDOT had its engineering
consultant, SVR, prepare a conceptual trail layout for the Shilshole Segment. The
Shilshole Segment is now at a design detail level of between 20 and 30 percent. The
proposal includes an updated trail layout with typical cross-sections of the trail;




Findings and Decision of the Hearing Examiner
W-12-002
Page 3 of 10

descriptions of the driveway locations and aprons; location of fencing and barriers;
typical signage; railroad crossings; and images depicting the trail and fencing as
constructed.

8. The trail would be designed with a 13-% foot travel lane, and would sit an
elevation 2-1/2 inches above the traveled right-of-way, essentially providing a 2-1/2 inch
high curb. This is lower than the standard City six-inch high curb, but the lower height
was chosen by SDOT because of accessibility concerns.

9. Sixteen driveways are shown on the plan with proposed widths, which are
intended to match existing driveway widths at the property line. There is an existing
area between driveways 4 and 5 that was not considered by SDOT to be in use as a
driveway, but rather as a roll-up door that vehicles do not use to access the structure, so
this area is not depicted as a driveway. However, Salmon Bay Sand & Gravel has
indicated that it does u tilize the area as a driveway at times. But aside from this
driveway, SDOT has attempted to retain existing driveways rather than consolidating or .
eliminating them.

10.  The design attempts to retain other existing conditions found along the Shilshole
Segment. For example, at driveway 15, where the low-clearance trucks are used, the trail
would be at existing grade to accommodate the low clearance needed by the trucks that
transport boats to the site. At driveway 13, the proposal includes a 40-foot wide
driveway width intended to serve the needs of Ballard Mill Marina, which currently
marks its required area with tires.

11.  Driveways 1 through 14 have a driveway length of 30 feet from the property line
to the trail, while at driveways 15 and 16, there is approximately three feet from the
property line to the trail.

12.  The location of fencing and barriers is indicated on the conceptual layout, and
typical sections of fencing and barriers are shown in Ex. C-16. Ex. C22-A,B & C show
how the fencing and barriers would appear after the project is completed.

13.  The fencing and barriers are intended to define the driveways, control truck
movements, particularly truck movements across the trail, provide security for vulnerable
trail users, and more predictability for vehicle traffic. The barriers proposed in the plan
would be 42 inches high, consistent with WSDOT standards, and SDOT indicates that the
locations will allow for required sight distances from the driveways.

14.  "AutoTum" is a computer software program that depicts the turning radii of -
vehicles, and produces a diagram of the radii onto an autocad base drawing. To develop
the conceptual trail layout, SVR engineer Dave Rodgers had his firm run autoTum
analyses to see if the proposed driveways could accommodate the turning movements of
large trucks. The analyses assumed that the vehicles would stop at the driveways, could
utilize more than half of the driveway, and could drive over the curbs if needed, to
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successfully complete their movements. The diagrams indicated that certain trucks could
negotiate the turns, as shown in Ex. C-26. Mr. Rodgers did not run the autoTurn
analysis for all vehicles which currently access the businesses along the Shilshole
Segment.

15.  Mr. Rodgers spoke with an employee of CSR Marine prior to SDOT's issuance of
the DNS, because CSR was not in operation here when SDOT had previously conducted
interviews with the businesses on the Shilshole Segment, prior to the issuance of its
- Revised DNS in 2011. Neither Mr. Rodgers nor anyone at SDOT re-interviewed
representatives of the other businesses along the Shilshole Segment before the DNS was
issued.

16.  The City’s Traffic Engineer, Mr. Chang, reviewed the updated proposal for the
Shilshole Segment, and issued a memorandum dated April 23, 2012 (City’s Ex. 17) to
Peter Hahn, the Director of SDOT. Mr. Chang concluded that the driveways designed in
the project “meet or exceed city design guidelines and will operate safely.” The memo
ended with the statement that “The proposed trail design meets city design standards and
is consistent with practices the City has followed in designing other mixed use trails
throughout the City, including adjoining portions of the Burke-Gilman trail. Based on
the use of best engineering practices and my experience as an engineer, I do not have
concerns with this project.”

17. The SEPA/NEPA Coordinator for SDOT, Mark Mazzola, sent a memo dated
_ April 23, 2012, to Peter Hahn, recommending the issuance of the Reissued Revised
Determination of Nonsignificance. The Reissued Revised DNS was issued on the same
day, April 23, 2012.

18.  The existing environment along the Shilshole Segment is described in the record
and in the Hearing Examiner's previous decisions. As previously noted, Shilshole
Avenue at this location is currently shared by vehicles and bicycles, including large
vehicles associated with the businesses along Shilshole; see Ex. CBC-9. Wait times at
. driveways, under both pre- and post-project conditions, were described in the record in
the appeal of the Revised DNS.

19.  Currently, some of the large vehicles associated with the businesses routinely use
movements which are not permitted by the traffic rules of the road, e.g., utilizing the
Shilshole Avenue for stopping and waiting, or blocking the street with large vehicles
while unloading. For example, Mr, Jewell of CSR Marine noted that a "lowboy" delivery
would block the right-of-way for ten minutes while loading and unloading a boat. Mr.
. Rodgers testified that he and Mr. Chang had witnessed 18-wheelers making u-turns on
Shilshole.

20. SDOT’s witnesses expressed the opinion that the Shilshole Segment, like the rest
of the proposed trail, would reduce traffic hazards that currently exist, by improving the
organization of the right-of-way and providing dedicated routes of travel for cyclists,
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pedestrians and motor vehicles. However, Appellants’ expert, Victor Bishop, disagreed,
and concluded that more traffic hazards were created because of the presence of
driveways and street crossings along the Segment, as well as the design of the trail itself,
including its so-called "shy distance."

21.  “Shy distance” is a term that describes a buffer or clearance area between an
obstacle and the edge of the traveled way. There would be no shy distance between the
edge of the trail to the fence and barrier bases as shown in the cross sections. The shy
distances between the barrier bases and the edge of the road would be one to two feet.

22, The standard lateral clearance distance identified in the City's design manual at
Section 4.20.2 is three feet between the closest part of a fixed object and the roadway,
and two feet between multiuse trail and the closest part of a fixed object.

23.  As noted above, there are 16 or 17 existing driveways/road crossing areas that
front on the Shilshole Segment, which extends approximately 1,760 feet. The types of
vehicles used at each driveway are identified in Ex. A-254-14, and were described by Mr.
Bishop, Mr. Nerdrum and Mr. Jewell. The vehicles include single unit trucks, WB-40
and WB-67 semi-trailers, and specialized trucks (e.g., cement trucks, boat hauling trucks)
used by the adjoining businesses as indicated in Ex. A-254-14.

24, The Appellants’ expert, Vic Bishop, directed the preparation of autoTurn analyses
for all existing driveways using the City’s Autocad base drawings. Mr. Bishop relied on
information from all of the property owners or business operators along the Shilshole
Segment to determine the different truck types which currently use each driveway. The
analyses assume a constant vehicle speed of 5 mph. The predicted turning radii are
shown at Ex. A-254-1 to A-254-13. Mr. Bishop’s tally and descriptions of the
“violations” as he termed them, which result from trucks using the designed driveways,
are shown in Exs. A-254-13 and A-254-14.

25.  The autoTurn diagrams obtained by Mr. Bishop indicate that the predicted turning
radii at each driveway will require that the trucks to cross the curb adjacent to the trail or
cross the centerline of Shilshole Avenue. In some cases, trucks are predicted to strike the
barriers or fences unless they cross the centerline of Shilshole, or drive over the curb. Ex.
A-254; Bishop testimony.

26.  Some simulations assumed that vehicles utilized one side of the driveway, rather
than utilizing the entire driveway; e.g., some of the drawings even depict simultaneous
exits and entries. But according to Mr. Bishop, even if the vehicles moved to one side of
the driveways, many of the conflicts would remain. Mr. Bishop also determined that the
results, i.e., the arc of the turns, would not change if the vehicles traveled at one mph or 5
mph, or if the truck stopped at the driveway.

27.  SDOT’s witnesses noted at hearing that flaggers could be used to assist larger
trucks to negotiate the driveways. This would presumably require the businesses to
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assume responsibility for scheduling and managing the flagger activity. However, it is
unclear how likely this is to occur; e.g., up to a third of truck deliveries to CSR Marine
simply arrive without advance calls.

28.  Mr. Rodgers stated that he had only received Mr. Bishop's diagrams just prior to
hearing, and did not have evidence to show that the autoTurn diagrams obtained by Mr.
Bishop were “wrong." But Mr. Rodgers noted that he would not in any event describe
. computer-generated autoTurn results as “wrong.” Instead, Mr. Rodgers disagreed with
Mr. Bishop’s conclusions that trucks would be unable to access the properties along the
Shilshole Segment. Mr. Rodgers believed that it would affect the results of the analyses
if different speeds were assumed, or if the trucks were stopped at the driveway before
making the tumn. However, he did not actually run the analyses to see if this would
change the predicted outcomes.

29.  The appeal contends that SDOT “failed to identify and evaluate the project’s
" impacts on adjoining land uses; and failed to develop mitigation measures to address
those impacts” and that SDOT failed to study traffic hazards and that the proposal will
create “significant, unmitigated adverse traffic hazards.” Notice of Appeal, pp 3-4.
Some of the appeal issues were dismissed prior to hearing by the Examiner's July 3, 2012
prehearing order issued on SDOT's Motion to Dismiss/Limit Appeal Issues.

30.  SMC 25.05.330 provides that:

An EIS is required for proposals for legislation and other major actions
significantly affecting the quality of the environment. The lead agency
decides whether an EIS is required in the threshold determination process,
as described below.

A. In making a threshold determination, the responsible official shall:

1. Review the environmental checklist, if used:

a. Independently evaluating the responses of any applicant and indicating
the result of its evaluation in the DS, in the DNS, or on the checklist, and
b. Conducting its initial review of the environmental checklist and any
supporting documents without requiring additional information from the
applicant;

2. Determine if the proposal is likely to have a probable significant
adverse environmental impact, based on the proposed action, the
information in the checklist (Section 25.05.960), and any additional
information furnished under Section 25.05.335 (Additional information)
and Section 25.05.350 (Mitigated DNS); and

3. Consider mitigation measures which an agency or the applicant will
implement as part of the proposal, including any mitigation measures
required by the City's development regulations or other existing
environmental rules or laws.
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B. In making a threshold determination, the responsible official should
determine whether:

1. All or part of the proposal, alternatives, or impacts have been analyzed
in a previously prepared environmental document, which can be adopted
or incorporated by reference (see Subchapter VI);

2. Environmental analysis would be more useful or appropriate in the
future in which case, the agency shall commit to timely, subsequent
environmental review, consistent with Sections 25.05.055 through
25.05.070 and Subchapter VI

C. In determining an impact's significance (Section 25.05.794), the
responsible official shall take into account that:

1. The same proposal may have a significant adverse impact in one
location but not in another location;

2. The absolute quantitative effects of a proposal are also important, and
may result in a significant adverse impact regardless of the nature of the
existing environment;

3. Several marginal impacts when considered together may result in a
significant adverse impact;

4. For some proposals, it may be impossible to forecast the environmental
impacts with precision, often because some variables cannot be predicted
or values cannot be quantified,

5. A proposal may to a significant degree.

a. Adversely affect environmentally critical or special areas, such as loss
or destruction of historic, scientific, and cultural resources, parks, prime
farmlands, wetlands, wild and scenic rivers, or wilderness,

b. Adversely affect endangered or threatened species or their habital,

c. Conflict with local, state, or federal laws or requirements for the
protection of the environment, and

d. Establish a precedent for future actions with significant effects, involves.
unique and unknown risks to the environment, or may affect public health

or safety.

D. If after following Section 25.05.080 (incomplete or unavailable
information), and Section 25.05.335 (additional information), the lead
agency reasonably believes that a proposal may have a significant adverse
impact, an EIS is required.

E. A threshold determination shall not balance whether the beneficial
aspects of a proposal outweigh its adverse impacts, but rather, shall
consider whether a proposal has any probable significant adverse
environmental impacts under the rules stated in this section. For example,
proposals designed to improve the environment, such as sewage treatment
plants or pollution control requirements, may also have significant
adverse environmental impacts.
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1. The Hearing Examiner has jurisdiction over this matter pursuant to SMC

25.05.680. The Code directs the Examiner to accord "substantial weight" to the
Director's SEPA decisions. A party appealing the Director's decision bears the burden of
proving that the decision is "clearly erroneous." Brown v. Tacoma, 30 Wn.App 762, 637
P.2d 1005 (1981). The decision is clearly erroneous if the Hearing Examiner, on review
" of the entire recotd, is "left with a definite and firm conviction that a mistake has been
committed." Norway Hill Preservation and Protection Ass'n. v. King County Council, 87
Wn.2d 267, 275, 552 P.2d 674 (1976).

2, The Appellants have argued that SDOT's SEPA review procedures were flawed.
The Appellants argue that the 20-30 percent level of design is not sufficient to disclose
impacts. The design now shows elevations , d riveway widths, pavement treatments,
location and description of fencing and barriers along the trail, and description of
signage. The level of design presented is adequate for purposes of identifying and
evaluating the proposal’s impacts. '

3. The Appellants argue that SDOT rushed to decision following the Second Order
of Remand and failed to speak with adjoining property owners to determine the trail's
impacts. The Appellants have not shown that SDOT’s SEPA decision is flawed merely
because of the time that it took to reach its decision or because it failed to speak with
. adjoining property owners before issuing the DNS,

4, The appeal alleges that SDOT failed to study traffic impacts and that the proposal
will create significant adverse traffic hazards. The Court's Second Order affirmed the
Hearing Examiner's conclusions in the 2011 decision that the trail would not have
significant adverse impacts on account of incompatibility with other land uses, or on
account of traffic hazards. Second Order at page 2, paragraph 4. But the Order and oral
decision reserved the issue of whether the impacts of the proposal as fully designed
- would be significant, since the Court remanded for identification of impacts that were not
yet known. “But here the record in front of me, which is all I have, indicates that it [trail
design] may have, in fact, great impacts, among impacts supposed to be accounted for in
the checklist.”

5. The Appellants argue that the placement of fences and barriers create “inherent”
traffic hazards, on account of the fact that they are obstructions in the roadway. The mere
possibility that drivers or trail users could collide with them, or the fact that SVR's expert,
* Mr. Rodgers, referred to them as possible "hazards" in the sense that they were physical
obstructions, is also not sufficient to show a traffic hazard exists.

6. The Appellants also assert that the proposal would cause significant and adverse
traffic hazards. Much of the evidence at hearing focused on the potential impacts of the
proposed driveways, fencing and barriers as they affect the movements of the trucks that
regularly access and exit the adjoining properties along the Shilshole Segment. The
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Appellants’ autoTurn simulations, and the analysis of their expert, Mr. Bishop, indicate
that trucks would be unable to enter or exit many of the proposed driveways without
hitting the fencing and/or barriers, crossing the centerline of Shilshole Avenue, or
running over the curb and into the trail. In addition, the delays at driveways, identified in
the appeal of the Revised DNS, would be experienced by drivers, likely exacerbating
problems with truck movements. The "shy distance" provided by the proposal, while not
shown to be an impact on its own, was also not shown to mitigate the impacts of conflicts
between truck movements and trail users. The evidence presented thus shows that the
proposal would likely have significant adverse impacts in the form of traffic hazards.

7. SDOT's experts Mr. Rodgers and Mr. Chang presented credible testimony based
on their engineeting knowledge and experience. But there is a dearth of specific
evidence in the record rebutting Mr. Bishop's autoTurn analysis and his findings about
the impacts on traffic and the trail. Mr. Bishop's opinions were based on detailed and
specific examination of the driveways along the Shilshole Segment and their use, and his
opinion was persuasive as to the traffic hazards that would be caused along the Shilshole
Segment.

8. The iterative nature of the engineering design process does not lend itself well to
SEPA's requirements and the remanded nature of this appeal. In the 2011 appeal of the
Revised DNS, SDOT argued, and the Examiner agreed, that SDOT had the ability and
authority to adjust the trail proposal, including mitigation measures, as it progressed
through the design process. But the Second Order of Remand referenced the lack of
design detail as a basis for the remand. SDOT has provided more detail concerning the

design, and again asserts that it can make additional adjustments going forward that will -

resolve traffic conflicts. However, on the record as it exists now before the Examiner, the
Examiner concludes that the proposal would have significant adverse impacts in the form
of traffic hazards along the Shilshole Segment because of conflicts between truck
movements and the other vehicle traffic and trail users along the Segment.

9. Therefore, the issuance of the DNS was clearly erroneous, and an Environmental
Impact Statement will be required to address the impacts of the Shilshole Segment, rather
than the preparation of another DNS.

10.  No error was shown with SDOT’s decision as to the rest of the trail (i.e., the non-
Shilshole Segment portions of the proposal). The entire proposal and the City's SEPA
decisions are apparently still pending final judicial review and the final outcomes of that
review are not known. But the Examiner's decision to reverse the DNS and require an
EIS is limited to the portion of the proposal which is known as the Shilshole Segment.

Decision

The Director’s Reissued Revised Determination of Nonsignificance is hereby REVERSED
IN PART AND REMANDED to the Director for preparation of an EIS on the Shilshole
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Segment portion of the proposal as noted in the conclusions above. The Examiner does
not retain jurisdiction over this matter.

Entered this 27" day of August, 2012.

[ Unrar

Anne Watanabe
Deputy Hearing Examiner

Concerning Further Review

NOTE: It is the responsibility of the person seeking to appeal a Heating
Examiner decision to consult Code sections and other appropriate sources,
to determine applicable rights and responsibilities.

The decision of the Hearing Examiner in this case is the final decision for the City of
Seattle. In accordance with RCW 36.70C.040, a request for judicial review of the
decision must be commenced within twenty-one (21) days of the date the decision is
issued unless a motion for reconsideration is filed, in which case a request for judicial
review of the decision must be commenced within twenty-one (21) days of the date the
order on the motion for reconsideration is issued.

* The person seeking review must arrange for and initially bear the cost of preparing a
verbatim transcript of the hearing. Instructions for preparation of the transcript are
available from the Office of Hearing Examiner. Please direct all mail to: PO Box 94729,
Seattle, Washington 98124-4729. Office address: 700 Fifth Avenue, Suite 4000.
Telephone: (206) 684-0521.

APPELLANTS DEPARTMENT
_ Ballard Business Appellants Seattle Department of Transportation
c/o Joshua Brower Peter Hahn, Director
3326 19™ Avenue S. P.O.Box 34996
Seattle, WA 98144 and Suite 3900, 700 Fifth Avenue
Patrick Schneider Seattle, WA 98124-4996
Foster Pepper PLLC
111 3" Avenue, Suite 3400
Seattle, WA 98101
Intervenors
Cascade Bicycle Club
c/o Jeffrey Eustis

Aramburu & Eustis, LLP
720 Third Avenue, Suite 2112
Seattle, WA 98104
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FINDINGS AND DECISION OF THE HEARING EXAMINER

FOR THE CITY OF SEATTLE
In the Matter of the Appeal of ' Hearing Examiner File:
‘ W-11-002

BALLARD BUSINESS APPELLANTS

From a Determination of Non-significance issued
by the Director of the Seattle Department of Transportation

Introduction

The Director of the Seattle Department.of Transportation issued a Determination of Non-
significance and the Appellants timely appealed.

The appeal hearing was held on May 23, 24, 25 and June 2, 2011, before the undersigned
Deputy Hearing Examiner. Parties represented at the proceeding were: the Appellants,
Ballard Business Appellants (and intervenor Ballard Chamber of Commerce), by Joshua
Brower and Patrick Schneider, attorneys at law; the Director, Seattle Department of
Transportation (SDOT), by Erin Ferguson, Assistant City Attorney; and the intervenor
Cascade Bicycle Club, by Jeffrey Eustis, attorney at law. The record was held open
through June 17, 2011, for the Examiner's site visit and for submission of written closing
statements by the parties. -

For purposes of this decision, all section numbers refer to the Seattle Municipal Code
(SMC or Code) unless otherwise indicated. After considering the evidence in the record
and viewing the site, the Examiner enters the following findings of fact, conclusions -and
decision on this appeal.

Findings of Fact

1. On February 1, 2011, the Seattle Department of Transportation (SDOT) issued a
Revised Determination of Non-significance (Revised DNS) for SDOT's proposed Burke-
Gilman Trail Extension Project.

2 The proposal is a trail project which will complete the "missing link" of
approximately 1.5 miles between the existing segments of the Burke-Gilman Trail
between 11% Avenue NW and the Ballard Locks on the Ship Canal. The proposed trail
would follow the preferred route that was adopted by the City Council through
Resolution 30583 in 2003. The preferred route included an "interim" route and a
"permanent" route.

3 In November of 2008, SDOT issued a DNS ("original DNS") for the project.
Although construction of the trail entirely within the street right-of-way would have been
categorically exempt from SEPA review, the project included acquisition of casement
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over private property between 26" Avenue NW and 28" Avenue NW for a wider trail._
Thus, the project was not exempt, and SEPA review was required. (The record for the
earlier appeal, and the Hearing Examiner Findings and Decision, W-08-007, describe the
project as analyzed in the 2008 SDOT's original SEPA checklist and original DNS, and
describe the planning and legislative history for the trail project.)

4. In performing its initial SEPA review, SDOT reviewed only the "interim" route
along Ballard Avenue, and did not review the impacts of that portion of the "permanent”
route, a 0.3 mile stretch along Shilshole Avenue between 17" Avenue NW and NW
Vernon Place. .

5. The Appellants appealed the 2008 DNS to the Hearing Examiner, who affirmed
the DNS in a decision dated June 9, 2009. The Appellants appealed the Examiner's
decision to King County Superior Court. The Court entered an Order on June 7, 2010
which affirmed certain conclusions of the Examiner, but ruled that SDOT had improperly
"piecemealed" its review of the project. The Court remanded the matter to SDOT for
environmental review of the "permanent route" along Shilshole Avenue NW between 17"
and NW Vernon Place (hereinafter Shilshole Segment). The Order stated that the Court
would retain jurisdiction over the matter. Order of Remand, June 7, 2010.

6. In response to the remand order, SDOT prepared a Revised SEPA checklist on
February 1, 2011 for the trail project, which included an analysis of the Shilshole
Segment. SDOT issued its Revised DNS on February 4, 2011. ‘

7. The 0.3-mile Shilshole Segment would be located along Shilshole Avenue NW
between 17" Avenue NW and NW Vernon Place. Construction would take place within

. the existing street ROW and when necessary, temporary easement areas. Like the other
portions of the project, construction activities for this segment would remove existing
concrete, asphalt and compact gravel to construct a multi-use pathway. The width of the
trail within the Shilshole Segment will be at least 10 feet wide, although the remainder of
the trail will have widths ranging from 8-12 feet.

8. The proposal would include improvements such as railroad crossings, and
stormwater drainage controls; relocation of underground utilities and reconstruction of
existing driveways; and installation of traffic controls, warning signs and signals to direct
traffic by vehicles, bicycles and pedestrians. Motor vehicle lanes may be widened along
Shilshole Avenue NW between 17" NW and NW Vernon Place. Parking spaces would
be demarcated at 24™ Avenue NW and along Shilshole Avenue NW.

9. The Shilshole Segment, like the rest of the trail project, would provide a marked,
dedicated route for pedestrians and cyclists to connect to the existing portions of the
Burke-Gilman trail. Trail users currently utilize streets within the Ballard neighborhood,
including Shilshole Avenue, in order to connect with the Burke-Gilman Trail.
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10. At the time the Revised Checklist and DNS were prepared, the Shilshole Segment

was at ten percent design. At the time of the original checklist and DNS, the studied trail

segments were at approximately 60 percent design. A ten percent design is not unusual
. for SDOT SEPA review of both private and publi¢ projects.

11. The Revised Checklist notes that King County is planning a sewer pipe
replacement project, the Ballard Siphon project, which will commence in 2011 and last
for two and half to three years. The existing sewer pipes cross the canal between the end
of 20" Avenue NW in Ballard and the former Marco Shipyard in. Magnolia.

12.  The. original SEPA checklist predicted that up to 140 of 480 on-street parking
spaces could be lost on account of the project, not including the Shilshole Segment.. As
part. of its review for the original DNS, SDOT estimated that approximately 2,000 on-
street parking spaces would be available within a two-block area along the trail
alignment.

13.  For its review of the Shilshole Segment, SDOT had its consultants prepare a
. parkmg study (Exhibits 102 and C-12) for the Shilshole Segment. Similar to the parking

which is available elsewhere along the proposed project ROW, parking spaces on the
Shilshole segment are informal, and the exact capacity varies depending on how vehicles
are parked. The 2011 study determined the existing parking capacity and occupancy
counts along the segment, and used those determinations to estimate the loss of parking
capacity that could be expected along the Shilshole Segment. The methodology and
assumptions utilized by the authors are explained in the study.

14, Upto 91 of 169 free on-street parking spaces could be lost along this segment of
the trail. A parking capacity of 78 spaces would remain; which is less than the mid-day
count of 71 parked vehicles observed by the study authors. There are approximately 850
parking spaces within a two-block area along the Shilshole Segment.

15. Some of the spaces along the Shilshole Segment are utilized by employees of
nearby businesses, although exdct numbers are not known. According to the Revised
Checklist, the ROW along Shilshole Avenue NW is heavily parked by patrons of
businesses along NW Market Street and Ballard Avenue NW, particularly during evening
hours and weekends.

16.  According to Beth Miller, Executive Director of the Ballard Chamber of
Commerce, businesses in Ballard are extremely concerned about the loss of parking
capacity along the Shilshole Segment and the rest of the proposed: trail project. The
supply of parking in Ballard is already constrained because the Code exempts some new
businesses (¢.g., on account of location within a historic district or within the Pedestrian
Overlay zone) from providing parking. New businesses, e.g., restaurants, continue to
open in Ballard without having to provide parking to' accommodate all patrons or
employees. '
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17. Two private parking lots associated with the "Yankee Diner" restaurant and ~
"Hattic's Hat" restaurant, are referenced in SDOT's 2011 parking study. The study notes
that the lots are not affected by the construction of the trail along the Shilshole Segment,
and that the lots have a capacity of nearly 150 spaces with low utilization rates.

18. The Yankee Diner restaurant is in receivership, and has closed pending
redevelopment as a hotel. The existing parking lot cannot be used as commercial
parkmg The Hattie's Hat lot is now available for use by the restaurant patrons in the
evenings and weekends. The parking study notes that even if the two parking lots are
excluded from consideration, the parking occupancy in the area is generally less than
available existing capacity.

19.  SDOT considers free on-street parking to be the lowest priority use of City right-
of-way. Mr. Widstrand, the City's Traffic Engineer, has ‘authority to prohibit. the parking
of vehicles on the streets. Similarly, the Director of SDOT has authority to close any
street, thus effectively preventing vehicles from parking on that street.

20. The original checklist and a 2008 transportation memorandum discussed the
project's impact on level-of-service (LOS) at nearby locations, noting that LOS was
expected to improve with the project.

21.  SDOT's transportation consultant prepared a transportation memorandum, dated
January 31, 2011, for the Shilshole segment, analyzing the traffic impacts of the segment.
The :nemorandum studied the traffic movements and operational conditions at several
driveways along the Shilshole segment, and the intersections of Shilshole Avenue
NW/Dock Street and Shilshole Avenue NW/20" Avenue NW. The study compared the
2010 existing conditions of delay with 2030 conditions, both with and without the
Shilshole. Segment. The study assumed peak hour non-motorized volume of 100
bicyclists per hour at driveway locations in the Shilshole Segment. Although SDOT does
not apply LOS standards to driveways, the study applied the LOS standards for
unsignalized intersections to the driveways. Table 3 on page 3 of the report incorrectly
shows Salmon Bay Sand & Gravel's 2030 am peak hour exiting volume as 20, identical
to its 2010 am peak hour exit volume. However, Mr. Lo, the transportation consultant for
the study, noted that this error would not affect the conclusions in the study.

22,  Driveways along the Shilshole Segment, as is the case along the rest of the trail
project area, are utilized by a wide variety of vehicles, including very large trucks and
trailers involved with the industrial operations. These operations require that vehicles
cross the trail alignment many times during the course of a working day. Some of these
large vehicles, e.g., 75-foot tanker trucks, will utilize turning movements in or out of their
driveways so as to use portions of the Shilshole Avenue right-of-way to complete their
movements. Some of these movements are not permitted uses of the street right-of-way.

23.  The Washington State Department of Transportation (WSDOT) Manual contains
guidelines which recommend a 20 MPH design speed for bicycle trails, and a minimum
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paved width of 10 feet (12 feet is desirable); Chapter 15.15.03. The Manual also
references a 127-foot sight-stopping distance (sight distance) for recreational trails. The
AASHTO Guide for Development of Bicycle Facilities also references a 127-foot sight
distance,

24.  SDOT does not apply the sight distance guidelines for intersections to driveways.
Instead, SDOT looks to the Code provisions which specifically identify the driver's
responsibilities when entering or exiting via a private driveway. The City Traffic
Engineer can also require property owners to post signage at driveways, e.g., prohibiting
left turns, or other waming devices.

25,  SDOT reviewed the driveways along the Shilshole Segment and evaluated the
turning movements prior to issuing the Revised DNS. SDOT has had discussions with
property owners along the alignment, and intends to have further discussions with
property owners about the project, including about improvements which SDOT can fund,
e.g., fencing at certain locations or removal of obstructions.

26. In the past 10 years, there have been three bicycle-vehicle collisions within the
Shilshole Segment. The record includes several reports concerning traffic accidents
involving bicycles. The Montreal study, Exhibit CBC4, and the Allen report, Exhibit A-
89, e.g., are studies evaluating bicycle path design. SDOT's 2009 Traffic Report, Exhibit
C-6-a, includes data on reported bicycle collisions in 2009, the location of the collisions,
injuries, contributing circumstances and other factors. The CBC also collects self-
reported data concerning bicycle accidents; Exhibits CBC 5 and 6.

27.  The two-way path design proposed here is known as a "sidepath." Appellants'
expert, Mr. Bishop, expressed his opinion at both the hearing on the original DNS and the
Revised DNS, that bicycle sidepaths are inherently unsafe. According to Mr. Bishop, the
drivers of vehicles exiting driveways would not expect a bicycle to be coming from the
right, increasing the chance of a collision. The lay witnesses who operate businesses
along the Shilshole Segment likewise expressed great concern about possible collisions
or difficulties on account of two-way bicycle traffic crossing their driveways.

28, At both hearings on the original and Revised DNS, SDOT's witnesses expressed
opinions disagreeing with Mr. Bishop's assessment of sidepaths. Mr. Widstrand noted
that continuity of the trail on_either side of the "missing link" was important and
enhanced safety. Mr. Widstrand noted that he can require signage, striping, and other
warning devices to alert drivers to look both ways, and to alert cyclists. Mr. Widstrand
noted that bicyclists currently use Shilshole, sharing that road with trucks and other
vehicles. Mr. Widstrand noted that bicyclists may be uncomfortable riding on shared
streets and may ride very slowly among faster vehicles, or may cross the street or ride in
between parked vehicles, all behaviors which can create conflicts with motor vehicles.

29.  Mr. Rogers is a consulting engineer who has been retained by SDOT as a program
manager for the missing link project. He also disagreed with Mr. Bishop's assessment
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that sidepaths are inherently unsafe. Mr. Rogers noted that connmectivity and
predictability of the trail (including its consistency with the existing Burke-Gilman trail)
were more important factors than the two-way nature of the project. Mr. Rogers
expressed the opinion that a two-way path was less risky, as it would organize the traffic
and create more predictability as to where the bicycles would be located.

30. ‘There was also testimony from Appellants' expert and from SDOT's expert
concerning the LOS reported in the 2011 transportation memorandum. Mr. Bishop
asserted that the increased 10-second delay at one of the driveways, even though the
driveway LOS would not change, could create a traffic hazard because it would lead to
driver impatience and resultant bad driving. But Mr. Lo was of the opinion that a 10-
second delay at a driveway would not lead to traffic hazards, and that the difference of 10
seconds was considered too small to be counted in the context of a LOS analysis.

31.  The project site is zoned Industrial General 1 Unlimited-65 (IG1 U-65), 1G2 U-
65, and Industrial Commercial 65. Signed portions of the trail along Ballard Avenue NW
are located within Neighborhood Commercial 2-65 and NC3-65, and Commercial 1-65.
The Comprehensive Plan designates the preferred route for the missing link as a section
of the City's Urban Trail System. The project includes areas within the boundaries of the
Ballard/Interbay/North End Manufacturing and Industrial Center (BINMIC) element of
the Plan. :

32. The Environmental Services Group is a division within SDOT charged with
performing SEPA environmental review. Mark Mazzola, a Senior Environmental
Analyst with the ESG, reviewed the trail project, including the Shilshole Segment, for
compliance with SEPA. Mr. Mazzola developed the original checklist and the revised
checklist. The Revised Checklist was signed by Ron Sharf, the project manager; having
the project manager sign a DNS is the usual procedure at SDOT. Mr. Scharf provided
information about the project to Mr. Mazzola, and reviewed the Revised Checklist before
signing it. -

33.  Mr. Mazzola testified at hearing about the information he reviewed, the issues he
considered, and why he arrived at the conclusion that a DNS should be issued. Mr.
Mazzola also identified the plans, documents and studies he considered.

34,  Mr. Mazzola recommended to SDOT Director Péter Hahn that the Revised DNS
be issued. Mr. Hahn agreed with this recommendation, and signed the Revised DNS.
Mr. Hahn was not with SDOT at the time the original DNS was issued.

35.  Appellants' counsel submitted a letter dated February 24, 2011, on behalf of the
Appellants, regarding the Revised Checklist and DNS. The letter was addressed to
SDOT Director Hahn and to Mr. Scharf. The letter identified reasons why the authors
believed SDOT's analysis was incomplete and inadequate, and asked that the DNS be
withdrawn, and that an EIS be prepared. Mr. Hahn did not see this letter.
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36. By prehearing orders dated April 15, 2011 and April 29, 2011, certain issues
raised in the Notice of Appeal of the Revised DNS were dismissed. The issues remaining
in the present appeal before the Examiner are: whether SDOT in reviewing the Shilshole
Segment, properly considered impacts on parking, traffic, and traffic hazards, and
properly considered the goals and policies of the Comprehensive Plan; and whether the
trail project as a whole would likely have probable significant adverse impacts, such that
an EIS should have been required. By prebearing order, the Examiner also granted
SDOT's motion to limit new evidence to that concerning the Shilshole Segment, although
the record developed in the appeal of the original DNS would be considered by the
Hearing Examiner in determining whether the project would have probable significant
adverse environmental impacts.

SEPA
37.  SMC 25.05.330 describes the threshold determination process, and states in part:

An EIS is required for proposals for legislation and other major actions
significantly affecting the quality of the enviroriment. The lead agency decides
whether an EIS is required in the threshold determination process, as described
below. :

A. In making a threshold determination, the responsible official shall:

1. Review the environmental checklist, if used:

a. Independently evaluating the responses of any applicant and indicating
the result of its evaluation in the DS, in the DNS, or on the checklist, and
b. Conducting its initial review of the environmental checklist and any
supporting documents without requiring additional information from the
applicant; '

2. Determine if the proposal is likely to have a probable significant
adverse environmental impact, based on the proposed action, the
information in the checklist (Section 25.05.960), and any additional
information furnished under Section 25.05.335 (Additional information)
and Section 25.05.350 (Mitigated DNS); and

3. Consider mitigation measures which an agency or the applicant will
implement as part of the proposal, including any mitigation measures
required by the City's development regulations or other existing
environmental rules or laws.

38.  SMC 25.05.340.A provides that: "If the responsible oﬁ‘lc!a! determines there will
be no probable significant adverse environmental impacts from a proposal, the lead
agency shall prepare and issue a determination of nonsignificance (DNS [.]")




Findings and Decision of the Hearing Examiner
W-11-002
Page 8 of 13

39, SMC 25.05.926 provides that: "When an agency initiates a proposal, it is the
lead agency for that proposal. Whenever possible, agency people carrying out SEPA
procedures should be different from agency people making the proposal.”

Conclusions

1. The Hearing Examiner has jurisdiction over :this matter pursuant to SMC
25.05.680. The Code directs the Examiner to accord "substantial weight" to the
Director's SEPA decisions. This is a deferential standard of review, and a party
appealing the Director's decision bears the burden of proving that the decision is "clearly
erroneous." Brown v. Tacoma, 30 Wn.App 762, 637 P.2d 1005 (1981). The decision is
clearly erroneous if the Hearing Examiner, on review of the entire record, is "left with a
definite and firm conviction that a mistake has been committed." Norway Hill
Preservation and Protection Ass'n. v. King County Council, 87 Wn.2d 267, 275, 552 P.2d
674 (1976). Nevertheless, the record must demonstrate that environmental factors were
considered so as to show prima facie compliance with the procedural requirements of
SEPA. Id at 276. '

2. The Appellants argue that that SDOT did not comply with SEPA's procedural
requirements in several respects in its review of the Shilshole Segment. The Appellants
allege that SDOT failed to document the project's lack of compliance with WSDOT and
AASHTO design guidelines and WSDOT sight distance standards; proposed mitigation
measures; the dangers of sidepaths near the industrial driveways; the loss of parking in
Ballard; and failed to review and analyze how the project was consistent with the City's
Comprehensive Plan goals and policies. The Appellants also assert that SDOT's
Responsible SEPA official failed to independently and objectively review the checklist
before signing the DNS, and that Mr. Hahn was obligated to reconsider the Revised DNS
in light of Appellants' s February 24, 2011 letter.

3. The Revised Checklist and Revised DNS do not mention the WSDOT or
AASHTO guidelines. The Appellants assert that state law requires the trail to comply
with WSDOT guidelines on account of the state funding for the project. These design
guidelines allow for flexibility in design, and provide for project-by-project solutions to
design problems, so it appears incorrect to say that the numerical formulas are intended to
be standards. But in any case, it has not been shown that the guidelines must be
identified and examined as part of the project's SEPA review. SDOT's reviewers were
aware of the guidelines, but more importantly, they considered the design of the trail, and
the potential impacts related to its design. The Revised Checklist identified impacts and
measures that could be taken to address those impacts, e.g. Section B.14.g, regarding
delays at driveways, and signage and warning signals at driveways. SDOT was not
required to evaluate the project against the WSDOT and AASHTO guidelines as part of
its SEPA review.

4. The Appellants also asserted that SDOT failed to document inadequate sight
distances, inadequate width, and the dangers of this sidepath. The project's design as a
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two-way-path, its width, and its location relative to existing driveways, were all identified
as part of SDOT's review, and SDOT actually considered the potential impacts of the
proposal. The Appellants have not shown that SDOT was required by SEPA to include
in the Revised Checklist or the Revised DNS a written analysis of the potential impacts
of sight distances, width or the two-way design.

5. The appeal asserts that the SEPA process was flawed because SDOT failed to
review and analyze the project in light of some 30 goals and policies in the City's
Comprehensive Plan,

6. The evidence here does not show that SDOT committed a clear error in its
analysis of, or conclusions about, the project's consistency with the Comprehensive Plan.
Mr. Mazzola considered that the proposed use, the trail, is a transportation facility which
is permitted in commercial and. industrial zones. He considered that the trail itself is
designated by the Plan as a route within the Urban Trails Network, and the designation of
the planned route was the result of earlier studies and Council direction. It can be argued
that language in individual goals or policies, e.g., BI-P16, could be interpreted to
encourage or discourage the location of the trail in its proposed location, But the
evidence shows that Mr. Mazzola considered that policy along with other relevant goals
and policies in his analysis of the project, and balanced potentially conflicting policies in
a manner and to a degree sufficient to satisfy SEPA.

7. The appeal asserts that SDOT lacked information or relied on inaccurate
information ‘concerning the project's impact on parking supply.. The Appellants alleged
various shortcomings in the parking study and argue that Director Hahn should have been
advised of these alleged shortcomings before signing the Revised DNS. But SDOT
obtained reasonably reliable information about parking capacity, and the proposal's
impact on that capacity. SDOT had sufficient information about the project's potential
impact on parking at the time it issued the Revised DNS, and it was not necessary for
Director Hahn to have reviewed the studies before signing the Revised DNS.

8. The appeal also asserts there was insufficient information concerning traffic
hazards and traffic impacts upon which to base the decision. But the record shows SDOT
had sufficient information from its traffic consultants and its own staff with expertise,
regarding the potential transportation, traffic hazards, and parking impacts of the
proposal.

9. The appeal also asserts that the project description is incomplete. It is true that
SDOT has not specified or committed to specific safety measures or design tools that will
be used on the project, and. Appellants' uncase with this lack of specificity is
understandable. But SEPA also requires that the environmental review be done at the:
earliest time, and SDOT routinely utilizes a 10 percent design level, as in this case, for
purposes of conducting environmental review. The evidence shows that SDOT regularly
uses the kind of mitigation measures described at hearing, e.g., signage, warning devices,
consolidation of driveways, and other measures. These measures are within SDOT's
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authority to require and would address the impacts that have been identified for this
projéct. Under these circumstances, it was not unreasonable for SDOT to wait to identify
which mitigation measures it will employ at a specific location. The project was
adequately described for purposes of SEPA review.

10.  The appeal claims that SDOT failed to perform an independent review of the
project. Appellants note that not only is SDOT the project proponent and SEPA
decisionmaker, but that the same SDOT staff person, Mr. Mazzola, wrote the Revised
Checklist and the Revised DNS. Under SMC 25.05.926, SDOT is the designated lead
agency under SEPA for this SDOT project. SMC 25.05.926 also directs that "whenever
possible, agency people carrying out SEPA procedures should be different from agency
people making the proposal.” Mr. Mazzola is employed within a separate division of
SDOT which is charged with performing environmental review, and is not responsible
for designing or implementing the project. The project manager, Mr. Scharf, did not
make recommendations to Mr. Mazzola about the environmental review. While agencies
may assign different individuals to perform the preparation of the checklist and the
thireshold determination, no authority has been cited that would require this to be done,
and SDOT's procedure was consistent with SMC 25.05.926. No actual bias on Mr.
Mazzola's part was shown in his SEPA review. :

11.  The Appellants also argued that the procedure was flawed because SDOT's
Director, Mr. Hahn, did not conduct his own independent review of the proposal before
he signed the Revised DNS. SDOT has delegated its SEPA review responsibilities to its
Environmental Services group, which performed the review in this case and then
recommended that Director Hahn approve the Revised DNS. It is not disputed that Mr.
Hahn did not conduct his own analysis of the impacts, and that he relied on the
Environmental Services group to carry out the review. The Appellants' argue that,
especially in a case where SDOT is the project proponent, the Director should conduct an
independent review to ensure objectivity of the review. While such a procedure might be
desirable, it is not required by SEPA. Instead, SEPA permits a lead agency to designate a
person or section of the agency to undertake its SEPA procedural responsibilities. The
Appellants also assert that the Revised DNS should have been withdrawn after they
submitted their February 2011 comment letter, but no clear efror by SDOT was shown on
account of the letter.

12.  The Appellants assert that the project will likely have probable significant adverse
impacts requiring preparation of an EIS. The appeal alleges significant impacts will
occur as a result of the proposal's inadequate sight distance, inadequate width, the
sidepath design, and creation of driveway dclays.

13.  The Appellants cite the 127-foot sight stopping distance figure used in the
WSDOT and AASHTO guidelines, which is not met by the proposal. The failure to meet
the 127-foot figure was not shown to result in a significant traffic hazard. Instead, the
evidence showed that not ‘only could sight distances be increased to meet the guidelines
by reconfiguring or consolidating driveways, but that other tools, such as signage or
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warnings devices, could be employed by SDOT in order to reduce the same risks that
would be addressed by a particular sight distance. As to the project's width, the Shilshole
Segment would meet the 10-foot minimum of the WSDOT manual and the evidence did
not show there would be probable significant adverse impacts on account of the trail's 8-
12 width along the rest of the alignment. The evidence as a whole for the entire trail
project did not show that there would be probable significant adverse impacts on account
of sight distances or the trail's proposed width.

14,  The Appellants argue that the proposed two-way "sidepath” is inherently unsafe
and will therefore have significant adverse impacts. There are many factors which can
influence whether a bicycle trail poses traffic hazards, but the evidence here does not
show that the two-way multi-user configuration of the project would be "inherently
unsafe" and therefore cause significant adverse impacts. .

15. Following the appeal of the original DNS, the Hearing Examiner concluded that
the project would not have significant adverse traffic impacts or impacts on public
services on account of traffic hazards. The evidence shows that the Shilshole Segment
would not have adverse impacts on through traffic, and would have little impact on
overall average peak hour delays at driveways. Left turn movements at driveways would
experience delays ranging from 0 to 20 seconds, but overall driveway delays would be
unchanged by the Shilshole Segment. The Appellants point out that an impact must be
evaluated in relation to its context and intensity, but relative to the existing and future
projected conditions of delay that will occur without the project, and considering the
relatively low numbers of left movements as a portion of overall movements, the delays
that would be caused by the project would not be significantly adverse under SEPA. The
trail proposal's impacts, including the impacts of the Shilshole Segment, would not cause
probable significant adverse impacts related to traffic or on account of traffic hazards.

16.  Following the appeal of the original DNS, the Hearing Examiner concluded that
even if the trail project (not including the Shilshole Segment) resulted in the loss of 190
parking spaces of some 480 spaces in the project area, that loss did not constitute a
significant adverse impact.

17.  As identified in the Revised DNS, up to an additional 91 parking spaces out of
169 spaces along the Shilshole Segment may be lost on account of the project.
Businesses in the vicinity are understandably concerned about the loss of on-street
parking for employees and customers. But the predicted loss of parking spaces, including
the additional potential losses from the Shilshole Segment, was not shown to constitute a
significant adverse impact, Even utilizing Appellants' figures for lost parking, the
removal of 281 frec informal parking spaces on account of the entire trail project, in light
of the remaining parking capacity in the vicinity of the trail, would not cause a significant
adverse impact, .

18.  Appellants also contend that the trail would be incompatible with other land uses
to such a degree as to create sigpificant impacts. The Appellants argue that the
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Comprehensive Plan requires protection of the maritime' and industrial businesses at this
location. As noted above, the project's impacts related to parking, traffic, and traffic
hazards, were not shown to be significant adverse impacts. The Appellants include long-
established Ballard maritime and industrial businesses who predict they will be driven out
of business because of conflicts with the trail. But the record does not show that these
concems are based on impacts which are recognized by SEPA. The Appellants have not
shown that any incompatibilities between existing or zoned uses could create a significant
adverse impact within the meaning of SEPA.

19.  SDOT's environmental review complied with SEPA's procedural requirements.
The entire trail project was not shown to have probable significant adverse impacts, even
though the trail will have some impacts, particularly on businesses adjacent to the trail.
The Appellants' theme throughout the proceedings has been that "bikes and trucks don't
mix." But as was noted in the Examiner's previous decision, the policy choice to mix the
two is not before the Examiner. The question here is whether SDOT's Revised DNS
decision was clearly erroneous. The evidence does not: show that the SDOT'"s decision
was clearly erroneous, and it should be affirmed.

Decision

The Director’s Revised Determination of Nonsignificance is hereby AFFIRMED.

Anne Watanabe
Deputy Hearing Examiner

Entered this 1* day of July, 2011.
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thcerning Further Review

NOTE: It is the respons1b1hty of the person seeking to appeal a Hearmg
Examiner decision to consult Code sections and other appropriate sources,
to determine applicable rights and responsibilities.

The decision of the Heanng Examiner in this case is the final decision for the City of
Seattle. In accordance with RCW 36.70C.040, a request for judicial review of the
decision must be-commenced within twenty-one (21) days of the date the decision is
issued unless a motion for reconsideration is filed, in which case a request for judicial
review of the decision must be commenced within twenty-one (21) days of the date the
order on the motion for reconsidetation is issued.

The person seeKing review must arrange for and initially bear the cost of preparing a
verbatim transcript of the hearing. Instructions for preparation of the transcript are
available from the Office of Hearing Examiner. Please direct all mail to: PO Box 94729,
Seattle, Washington 08124-4729. Office address: 700 Fifth Avenue, Suite 4000.
Telephone: (206) 684-0521, .

' APPELLANTS | DEPARTME,
Ballard Business Appellants Seattle De:pamnent of Transportation

¢/o Joshua Brower Péter Hahn, Director

3326 19™ Avenue S, P.0O.Box 34996

Seattle, WA 98144 and Suite 3900, 700 Fifth Avenue
Patrick Schneider : Seattle, WA 98124-4996
Foster Pepper PLLC

111 3 Avenue, Suite. 3400

Seattle, WA 98101

Intervenors

Cascade Bicycle Club

c/o Jeffrey Eustis

Aramburu & Eustis, LLP

720 Third Avenue, Suite 2112
Seattle, WA 98104

Ballard Chamber of Commerce
c/o Joshua Brower and Patrick Schneider (see above)
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

Salmon Bay Sand and Gravel Co., Ballard
Chamber of Commerce, Seattle Marine
Business Coalition, Ballard Oil Company,
North Seattle Industrial Association, and the
Ballard Interbay Northend Manufacturing &
Industrial Center,

No. 09-2-26586-1 SEA

SECOND ORDER OF REMAND

Plaintiffs/Petitioners,

I'g

§

V8.

The City of Seattle, the Seattle Department of
Transportation, the Seattle Hearing Examiner,

and
The Cascade Bicycle Club,

Defendants/Respondents.
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This matter came before this court for hearing on December 16, 2011 on
Plaintiff/Petitioners’ challenge to the Seattle Hearing Examiner’s decision affirming the Seattle
Department of Transportation’s (SDOT) revised determination of non-significance (DNS), under
the State Environmental Policy Act (SEPA), for SDOT’s proposal to complete the “Missing Link”
segment of the Burke-Gilman Trail, including the segment along Shilshole Ave. NW, between 170
Ave, NW and NW Vemon Place. Petitioners were represented by Joshua Brower of Veris Law
Group, PLLC, and Patrick Schneider of Foster Pepper, PLLC; Respondent City of Seattle was
represented by Erin E. Ferguson; and Respondent Cascade Bicycle Club was represented by Jeffrey
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M. Eustis, of Aramburu & Eustis, LLP. The Coust, having heard the arguments of counsel, having
considered the administrative record of the proceedings below, and all of the pleadings, briefs and
other documents filed herein, now ORDERS:

1. Plaintiff/Petitioners’ Motion to Strike Cascade Bicycle Club’s Hearing Memorandum
is denied.

2. Plaintiff/Petitioners had the burden of proof to demonstrate that the Hearing
Examiner’s decision was clearly erroneous and to prove that the impacts of the proposal would
be above the level of significance. Respondent City has the burden to prove prima facie
compliance with the procedures of SEPA.

3. After being asked by Petitioners to reconsider the issue of whether the City should
have considered alternatives in light of the Washington Supreme Court’s decision in Feil v.
Eastern Washington Growth, Management Hearings Board, 172 Wn.2d 367, 259 P.3d 227

: L \ASTe
(2011), this court conclude%that footnote 4 of the Feil decision is ambiguous

§sCO
reaches the same conclusion as it did in its June 7, 2010 Order of Remandij?he roposed
pathway is within the City right of way; the City has the right to decide the use of its right of
way; this is not a case about “unresolved conflicts concerning alternative uses of available
resources” under RCW 43.21C.030(2)(e); and SEPA does not require the consideration of
alternatives at the threshold determination stage of SEPA review.

4. The Hearing Examiner’s conclusions of law number 1 through 8 and 10 through 18
are UPHELD.

5. Hearing Examiner conclusion of law number 9 is not supported factually in the record
and is reversed for the reasons stated in the Court’s oral decision, a transcript of which is
attached to this Second Order of Remand.

6. This matter is REMANDED to the Seattle Department of Transportation (SDOT) for the
limited purpose of more fully designing the Shilshole Segment so that the impacts of the proposal
on the adjoining land uses, and any proposed mitigation of those impacts, may be identified.

7. This court retains jurisdiction over this matter, including judicial review of any further
administrative appeals of actions taken in response to this order, and for entry of a final order upon
compliance with this court’s Second Order of Remand.

i

] PETER S. HOLMES
SECOND ORDER OF REMAND -2 Seattle City Attomey
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8. The oral decision of the court is incorporated herein.

DATED this_Z-day o/ P06 2012

THE HONO LE JIM ROGERS

Presented by:

PETER S. HOLMES
Seattle City Attomey

By s/ Erin E. Ferguson Dated: 3/2/2012
ERIN E. FERGUSON, WSBA #39535
The City of Seattle
Attorney for Respondent/Defendant

Notice of presentation waived and approved as to form by:

By /s Jeffrey M. Eustis Dated: authorized 3/1/2012
Jeffrey M. Eustis, WSBA #9262
Aramburu & Eustis, LLP
Attorney for Respondent Cascade Bicycle Club

By _ /s Patrick J. Schneider Dated: email authorization 3/2/2012
Patrick J. Schneider, WSBA #11957
Foster Pepper, PLLC
Co-counsel for Petitioners

BROWER LAW, PS

By _/s Joshua Brower Dated: email authorization 3/1/2012
Joshua Brower, WSBA #25092
Veris Law Group, PLLC
Co-counsel for Pefitioners
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Seattle, WA 98124-4769
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THE HONORABLE JIMROGERS

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

Salmon Bay Sand and Gravel Co., Ballard
Chamber of Commerce, Seattle Marine
Business Coalition, Ballard Oil Company,
North Seattle Industrial Association, and the
Ballard Interbay Northend Manufacturing &
Industrial Center,

No. 09-2-26586-1 SEA.

 Plaintiffs/Petitioners,

The City of Seattle, the Seattle Department of

)

)

)

)

)

)

)

)

: )
VS, , )
ctieDep 3
Transportation, the Seattle Hearing Examiner, )
)
and )
- )

The Cascade Bicycle Club, )
)

)

Defendant's/Respondents.

VERBATIM TRANSCRIPT OF PROCEEDINGS
OF
A HEARING BEFORE THE HONORARLE JIM ROGERS
February 16,2012

) For Petitioniers: Patrick Schneider and Joshua Brower
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For Defendant/Respondent City of Seattle: Exin E. Ferguson
For Defendant/Respondent Cascade Bicycle Club: Jeffrey Eustis

(Proceedings of February 16, 2012)

Judge: I’ll start off by thanking you for your patience while I worked on this case. This is my
decision in the; what has been called the “Burke Gilman Trail Missing Link™ case, 09-2-265 86-1.
This decision ‘is on appeal from the Hearing Examiner’s Ann Watanabe’s decision dated the 1%
of July, 2011. 1 earlier, by 7 June, 2010, upheld and remandeci both in part the earlier Hearing
Examiner order and then this matter comes before me following that. I recited the standard of

review in my earlier order in paragraph 2. It is the City’s burden to prove prima facie

ponipliancé with SEPA review and then the burden shifts to the petitioners to show that the

standard (inaudible] is clearly erroneous. And I will discuss this piece by piece.

First of all, should the City have considered alternatives? I have been asked to reconsider
my decision in the June 7, 2010 order in light c;f the re;',ent Feil case, which I'm probably
mispronouncing, that alternatives need not be considered with my earlier decision under
43.21C.030(2)(¢). 1 have read the Feil decision. In footnote 4 in that decision states as follows:
“The Orchardists raised additional arguments in this court that for reasons explaine& we need not |
address on the merits. The Orchardists c,onteﬁd that the county failed to comply with RCW
43.21C.030(2)(e), which imposes a duty on the county to consider alternatives for the trail.”
And it goes on from there. I reacil the same conclusion as before; that in this particular case,
although it is a case-by-case determination, that alternatives need not be considered. First of all,

I conclude this footnofc'e is ambiguous because it is preceded by the sentence that the court need
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not consider the merits of the decisions. It’s also not clear what the Supreme Court meant by
conflicting uses in that particular case because of the truncated discussion unfortunately.

And secondly, I conclude as I did in my first decision, this is not a case of conflicting
uses. To my reading, that case Feil dealt with conflicting property rights. Here as I ruled before,
the City owns the proposed pathway. And the oniy oth‘er use of City stre«‘ets there is not a
conflicting use issue in this case and I think it would make the statute meaningless if I was to so
find,

'Secondly, were the factors in the SEPA review adequately considered, documented, and

reviewed? Petitioners argue that the documentation by Mr. Mazzola, and this is somewhat

" colloquial but, was so poorly done that anyone wanting to know what he actually considered in

his review would need to review the record in front of the Hearing Examiner and not the
checklist.. Well, I think they overstate the point seeking to have him document absolutely
everything on a form that is dictated. They make the point that certain considerations taken into
account by Mr. Mazzola only came out in the record in front of the Hearing Examiner.
Nevertheless, I did have the entire record in front of me, as did the‘Hearing Examiner, and on
that for rﬁost issues there is substaqtial evidence upholding the Hearing Examiner’s conclusions
of law 2 to 8 and she was not clearly erroneous in hép conclus'ions. For example, the errors in
the parking survey were clearly put on the rec.ord. ‘The Examiner considered them and was pot
clearly erroneous in concluding that SDOT did consider all of the issues at hand. .

There is one exception to tﬁis. One of the themes of the pe’éiﬁoneré has been that bikes
and trucks don’t mix. And as the Hearing Examiner has said-and as I have said, I think t_hat isa
policy decision not a SEPA decision. However, one of the issues to be considered is whether the

proposed trail which is part of the City’s several comprehensive plans, we talked about, there are
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several different cqmprehensive plans, will have an impact that is incompatible with existing
zone uges on the water, such as Covich Williamas which fuels the Alaska ﬁsh.ing fleet and where
there is a conflict. There is also the issue that was raised in the facts whether the design of the
trail itself could cause a problem with the businesses and put them out of business, SDOT
officials stated clearly on the record that that was not their intention to do so. In the future they
will deal with des1gn issues. However, 1 will note the state of the confusion in the record on this
issue. On page 256-60 and 490-500, there is indication there were conversations between SDOT
and business owners. One of the business owners testified he thinks he will be put out of
business after looking at an exhibit. ‘ City officials do tesufy that they will reach deoisions that
will not close a business. But SDOT witnesses also testify for example at page 58 and 59, that
there is no decision as to what steps they will take, it is just a consensus. And frankly, after
examination by the Petitioner’s lawyers of the City officials, their answers are not clear.

Conclusion of law number 9 says in part 'the appeal asserts thgt the project descriétios is t
incomplete. “It is true that SDOT has not specified nor committed to specific safety measures
the design tools that will be used in the project and appellant’s unease with this lack of
specificity is understandabls. But SEPA also requires that environmental review be done at the
earliest possible time,” ii: actué]ly says earliest time, “and SDOT routinely utilizes a 10% design
level as in this case for purposes of conducting environmental review.” |

I conclude with limited issues that SDOT has not suffisienﬂy planned the project in order
to even be able to consider whether there would be imbacts in certain limited situations. Let me
be very clear, SEPA does not dictate the specific degree of project wﬁpleﬁon for SEPA review.
It may be 10%. It -may be 60%. It may be a diﬂ‘ersnt pumber entirely. All may be adequate

depending on the project. The question is not the level of plannihg. The question is whether or
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pot there is enough to know ‘whether it can be reviewed under SEPA for its impact. The reason
for this is what hasn’t been decided can’t be reviewed. Now this in many cases, the issue here
for example, which is a very limited issue, would be siinply a design issue as was testified to.
But here the record in front of me, which is all I have,' indicates that it may have, in fact, great
impacts, among impacts supposed to be accounted for in the checklist. Secondly, if in fact there
is impact, and I don’t even know that there would be, if that decision was made later on it could
make the decision potentially unreviewable., Again, the record is very ambiguous on this point.
It is simply not fair to defer decisions and to trust the party making the decisions to reach the
right outcome, because this defeats the entire policy of the checlélist review. Conducting this
issue, which again is a very limited issue, I've thought about a flip test which judges sometimes
use. If Covich Williams was applying for a project that might severely impact an existing bike
trail, would it be sufficient for a SEPA review to allow them to say to trust our future decisions
for the impact it might have. AndI dare say it would be [inaudible] appeal.

Therefore in conclusion of law no. 9, which states it was not unreasonable to let SDOT
wait to identify which mitigaﬁon measures it would employ at specific locations that the project
was adequately described for purpose of SEPA review, I find is not supported factually in the
record.

However, to all other issues, I do conclude and as I have upheld the Hearing Examiner,
that all other issues were accurately documented and reviewed and I uphold the Hearing |
Examiner on the other issues. I’m going to rule on other specific issues that I think I can rule on
at this time, And so T'll do that now.

There is the issue as to whether Mr. Hahn may rely on junior City officials in his review,

and I conclude consistent with the City’s argument and under SMC 25.05.788 he may rely on
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other officials, as he relied on Mr. Mazzola in this case. Perhaps Mr, Hahn should have
reviewed the letter sent to him by petitioners. I think that would have 'bee;n the better practice.
He did not. This is clear. But Mr. Mazzola did consider the letter. He testified to that. And Mr.
Hahn was entitled to rely on Mr. Mazzola’s recommendation.

I think the Hearing Examiner’s conclusion of law ﬁumber 11 very accurately states both
th_e facts of what happened land herlgonclusion, which I agree with.

Finally, was there evidence leading to the conclusion that an ervironmental impact
statement is required? W’ell, I'm remanding back for some very limited work on this case. I
can’t rule upon that in its entirety: but I can rule on a few discreet issues that I cion’t think impact
the other issues.

First of all, parking. I uphdld the Hearing Examiner on her conclusions on the impacts of
parking. While the City did not do its best. work in its original parking study, which came out
duriné the Hearing Examiner’s hearing. I believe that there is sufficient evidence, in fact there is
substantial evidence; considering the numbér of cars that afe p_arked and the number of places
there are and uphold her conclusion and findings that probable impacts do not rise to the level of
probable significant adversé environmental impacts and I uphold her on that basis. I did not
consider the City’s statement that they could simply close the street; I only considered the
evidence that there was no evidence that rises to the level of probable significant adve;rse
environ-mental impact.

And on sidepaths, there’s been a great deal of testimony; there were reports and having -
reviewed those, and the testimony, I uphold the Hearing Examiner that the potential impacts of .
putting in a sidepath does not rise to thfe level of probable significant adverse environmental

impacts and I accept her conclusion on that issue.
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I know that you have worked on this case for a very long time and I know that on the
businesg side first opposed it the City and bicycle side probabl:g thought it would take forever to
get this trail finished and here I am remanding it again; hopefully, on a limited issue.

It is obvious for me the hallmark is fairness—fairness of the process to make sure that all
issues are adequately considered and can -be‘ considered in the SEPA checklist and so I’ll remand
in that limited fashion and Y would ask the parties to prepare a pmpos.ed order for me fo gign. Do
you have any questions about this rulizllg? ‘
Eustis: Your Honor, perhai)s it should have been clarified in advance — Jeffrey Eustis for the
Cascade Bicycle Club. I’m assuming in this Courtroom, there is a video tape mﬂng?

Jydgc;: There is. Well, it’s a audio tape. It’sthe... The clock you see in front of you --

Eustis: Yes. | |

Judge: That indicates that the tape recorder is on.

Eustis: For purposes of preparing the Order, given that the Court went through a. fair amount of
detail on the limited issue of remand, we would have available a tape of the audio record.

Judge: Refer to the Clerk of the Court aJ.:\d they will give you a CD.

Eustis: Ok, thank you. In the prior order, whicl; I think helped in ‘expediting review, the Court ‘
retained jurisdiction. Would the Court be willing to retain jurisdiction once again, at least so the
familiarity of one member of the court isn’t lost?

Judge: Yes, that’s fine.

Eustis: Thank you, your honor.

Judge: Mr. Schneider, Mr. Brower/

Schneider: Could we have just a moment to confer Your Honor?

Judge: Sure.
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Schneider: We do'n’t have any questions.

Judge: I’'m surprised about that.

Judge: Does the City? .

lFerguson: No.

Judge: Ok then. I would-like you to just confer about a time that you’d think you’d have an
order ready so ;chat we can put that on our calenda_r and re;mind you if we don’t have anything.
Does that make sense? Talk about how long it might take for preparation of an order, we’ll set
that, your date is our due date and wa’ll. move forward from there, .

Parties: Thank you, thank you, Your Honor -—-

Judge: You can walk back there. ‘We're going to have & jury trial starting and we can go abead
and if you can confer now and you can just walk back and tell Ms. Gillum before”you Teave.
Thank you. | |

ALL RISE.

(End of transcription of hearing)
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CERTIFICATE

I, Debra Hemandez, do hereby certify under penalty of perjury, under the laws of
the State of Washington:

That the foregoing transcript is true and correct and was transcribed by me to the
best of my ability.

That I am a legal assistant employed by the Seattle City Attorney’s office and did,
at the request of the Assistant City Attorney, Erin Ferguson, transcribe the audible
testimony of February 16, 2012. '

_ I certify that this transcript is a true and correct record of all the audible portions of

the taped testimony, including questions and answers, and all objections, motions and
-exceptions of counsel made at the time of the foregoing proceedings. Areas of the tape(s)
or CD(s) that were not decipherable for any reason are noted as (INAUDIBLE).

[
Dated this é E) y of February, 2012.

Debra Hernandez S
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COMMENTS AND RESPONSES

FINAL ENVIRONMENTAL IMPACT STATEMENT | VOLUME 2

to operate

les

Hearing Examiner and Court orders, which were made in the context
substantive result, particularly related to aspects of a project such as
general “safety” that are not elements of the environment required
to be evaluated. So although SDOT designs all facilit

of the adequacy of determinations of non-significance that are no
longer valid and are no longer being relied upon. The standard for

establishing the adequacy of a DNS is very different from the

standard for an EIS. Also, SEPA does not demand a particular
demand that result. Moreover, SEPA encourages the preparation of

09 - 059 SDOT disagrees with the commenter’s characterization of the prior
safely and that is a primary goal of the project, SEPA does not
an EIS at the earliest possible point in the planning and decision-
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several driveways were evaluated during the FEIS

»

AutoTURN analysis would be completed for individual driveways

during final design

to provide information on driveway widths (see Appendix A of the

FEIS).

adequately addressed in the designs presented in the DEIS so it is not

The comments listed do not specify what situations are not
possible to respond with any greater detail.

09 - 060 Please see the responses to comment 09-013.
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trail in the context of those roadways,

intersections, and driveways can be assessed. The EIS does so and
provides a worst case assessment of impacts, identifying potential

conflicts between trail users and vehicles. In addition, the EIS

inga

cts of plac
identifies means of reducing potential conflicts, providing decision-

alternatives. All roadway cross sections, traffic channelization,
driveways, and intersections can be identified, typical uses of
driveways and intersections can be evaluated, and the potential
makers with an appropriate understanding of both the potential

understand the potential for significant impacts from the

impa

09 - 062 Itis not necessary or required for design to be at 20% in order to

09 - 061 Please see the response to comment 09-013.

[za0340Y]

severity of the impacts and with an array of options to address them

under any of the alternatives, as contemplated by SEPA.
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ion to the

ncluding City of Seattle codes, and AASHTO and NACTO

guidelines. Roadway madifications, intersection treatments,
Considerations. The design of the alternatives is to a sufficient level
to inform decision-makers by describing and identifying locations

driveway design, and parking lot changes that could be incorporated

following applicable design guidance during the development of this
in the final design phase of the project to provide separation and

Safety is an important component of the project. SDOT has been
address safety, access, nonmotorized users, and vehicle types are
described in Section 1.7.1, Roadway Design and Safety

scope of this EIS, see response to Comment 9-013.

09 - 063 Regarding the relevance of the Hearing Examiner deci

Tz jo a8y

understand the potenti

Additional information, including

and vehicle classification at driveways, i

FEIS, Volume 3).

design process.

The comments listed do not specify what situations are not
possible to respond with any greater detail.
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ings under each

Iveway cross

ith the trail as well as potential sight distance

concerns will be considered at individual locations during final

luding the number of dri
ight distance concerns, and safety concerns. Safety

features used to reduce conflicts between trail users and vehicles at

crosswalks, barriers, fencing, or buffers, and are described in Section
1.7.1 of both the Draft and Final EIS. Specific treatments to address

Section 7.3 of the Draft and Final EIS describes impacts associated
driveway crossings could include pavement markings, raised
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09 - 067 See Response to Comment 09-065.

g0 s ady

ionin

cts.

Ine iImpa:

1997 was not used to determine impacts for nonmotorized users.
Please see Chapter 3 of Technical Appendix B (Volume 3) for a

description of the methodology used to determ
Also, refer to the responses to Comments 09-017, and 09-063.

The methodology published by Chicagoland Bicycle Federat
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iveways is

barriers and buffers. A sample of driveways provides a range of the

potential impacts, and individual evaluations of specific dri

not required for SEPA.
There is flexibility in the widths of the driveway aprons that can be

Design and Safety Considerations describes the potential interaction
provided to allow motor vehicles to cross the trail to access
process to make sure that industrial and commercial traffic will be

09 - 068 Please see response to comment 09-015. Section 1.7.1, Roadway
between different types of users and design treatments, such as
businesses and private property. SDOT will coordinate with
individual property and business owners throughout the design

09 98y

accommodated. The Final EIS analysis discloses where impacts could
occur to driveway access and operations, which are summarized in

Chapter 7 of the Final EIS and Section 5 of the Technical Appendix B,

and includes mitigation measures to address impacts.

0714 dnaip mrystop

Kppgve sssdo |11 sty 1 1ol anEap
o i e Sl e R [eUR W0ty e spiaasd (T
PR {KanaLp 1 9m D] Yol ot (1
10 5PV 10AS
10 °ON D

SMPURYY YW o) |UTs(pe p3mR0] 1U0YISSLIBUL

Ppus 0j20p Surpwo) ‘akusoaup pasodasd | soj pre monunquioz juyizied

pus EAImLLIY (|9 0] MEC[dU WI-0Jne SY) [A1NNU0I [OCTS IR mjaum
111 PUB SIH Y] 241 U] PPA|3U 10U T34 PaONPUD LOXTS 18K[IUS LI-OILE 9y,
T ONWD

ALY 47 0) waselpe
P10 LS Y1 PO pInos Ausurdar |[e posodaid a LK

- vEm lp=1 341 W] swopeia[e

gty iy oty o prom s s [1] rame w22 Sjintin wiph ey
A e g A T
TBroa oy e st aih Bm saesman i o ahnesn fApAS) LTS (LRl KRR (D
e o) sy 1 i Ansubat v
oy mptris alang 4 Limpiw oy war ey ey sped s sl o i W dy,
SRR (¥ f0 BRI

P Y AR BT sy i g i Bapruses ¥ R g ey

PR A1) Bt ey 0 o0 st o e wjomsm i es oy sgigienny gl oy 8. qﬂmq ;.

u puin,) -

V107 squatdsg pus judy ut |1331, WD xingl 41 Jo ] Buieny oyl sof sy

Juswanow Supwim petsal|os LOCS 'SJE YRKI 91 JO £ 17Kdwg) J0) aussajal 3yl o) Furpseay
1m0l ywed [ 34 ULIN NUSLLIIAGW 21345k PUm LmLENad PepI331 OTE MIOH VLAY

sa1v Apnis  §107 queKos pus 10z [y 1 pAIRaies AUNes wewssom Bunin,,

e efed

o Apadaid

AU akwaaL FNIow Jo 3 SY) Ul PINPHORICS S0 ‘POTEO(a PIRUILLIFS 3 e
LAMIAL PWOS “[1en BY) Y30} 10U PIRa £191ya5 payid e o1 pamitjuodal oq pInos £30p
Buipwu] pus edomoan Bupped porotgoa pus ‘Bunyvw juows.ed ‘sging qina -~ spnjouy
Pinoa By B SAnvie panajaid ¥ jo uorpsiss Buwmoljo] mFusys ufissp

14u1e0d 30] PoN[Rs> 3q MY PIOw (1LY HANIIIN 24T (1L EOUSIU] J0 1015 T4y K{awIA,

$1 W) 'p = € 9%d IFIO AH V VYT 25

L uswisg sfoyyg
24p Fuoje RALUIMG 41 11995 ANUaLINS Yol BIaIYA
11 30] Redjom wn fojne oY) it ou pip LisFoy A1y

() ponn ) Jo Auewosam

Sunuin; oY) wpoTIW5S pinos Kwwsrup porodosd y1
11993 01 SC[pim wi Lojne UL w0y pey wadoy 2431
wauBus YA mose) |1 [mydsauss oty dojodp oL,

i

Aumaip o1 [uaaiyns Sy n i udieap posodord so 1md pmyow ol ay LOAS naApLY
TP ON I3 ey wie=) g Hay P Ty 19998 33910 AL AL
wuniapind WBIE O 1HSVY PN 1GASA v V1diooo o sowsinp
)| maamery e 1Y sy 2000 srepe1 TR
(9107 2ump) uawdreig pudury [usumatjauy pai(] —32fo1d ury Supsy (84 wamn-3.mg 910z ‘1 pniny

Ty JuImo))

ulozTR]y puw AJqRYf RIS}

Volume 2 - Page 48

BURKE-GILMAN TRAIL MISSING LINK

MAY 2017



COMMENTS AND RESPONSES

FINAL ENVIRONMENTAL IMPACT STATEMENT | VOLUME 2

223064y OT1d dno1p se suop
q pyes sy v ot o s
! s i 04 e i) i sy
sy ey ik an by’ el g s e
o AT gy ween sk i s v e e sy
AR [ ks we i e e g e ) 1] Y
stmbapaln bt {537 o) ‘VOLTIONN [ 1HOALA, @f sypmn FrrpmolA Inolite
nustasow Tumum ejeidmes pmos sawuLIY i Suojs powoo] smumgq 20rg ofeg
41 3044199 ) BOI\A SOV SIS O) AATBUIIY @Y} 3] [uaam(pw preoo] aupmagy
WAL o1 [V Lo MATYI W-oHw SAYRieRdE00 ¥ JHIPUS 10U pIP LOGS B Ll T YhoN
8y ON WD Aunms
T
1838 BT P A1) A o0 “GOTmGLIO T oy s iy e g Y
s prii s AL e g Ajprse A et v e LOGT TR
1Y ON W
Q Qg @ payonm on
mopazey >oY) Jmjeiop podopassp doyrg I SIE 2 Jo Ldoo au0s P an
ORI Y5O PR SULRIN (|1 PINYITE ‘SULRTY Ul SLmp WDy
P peans ‘wnimyy pesdeg gJ) (o VoW pUT] MRS ‘UL 640D [FUe)
‘S 1AL- Y00 oALID I iy Arg UOM]YE Yy WRIITE 0 akamaLp
) Sy N U [ AP N S g [ de ﬂ;;arn:‘"»t
3
 NAYYKE 9 pagonys
o ol mp jo Adoo 'y *yz — 91 s ‘1 aed ooy go yduomm), "D 1Rl #IS —
Wt w2 i [ s g el g | g ey s e e e vy 1 ety oy e g
Amaaup o jo =ity b Fupm ke o 2 ) 3ol R e e sk | i epriy| dsm g il g o] sy | e,y e A i P AU
wl.]b:.unu J—ai Jo g wer | g ey e e (e e s g weivy g G pevn tae gy 2y
el e s | g v | prewsskid e muﬁuwm‘wmpwﬁpum \-r;"unlluuumv
¥ sy J1jR Ay i A sl san Bujiy,,
ﬂlrw"vm‘lv-uhlln& " vqu-a-\r-M-w.umuq g In == ) i
pamoo] ahumnies |[u ju #ini | i «qq..-l u‘u‘uﬂ || nhuu.ql |y R
W n,; m_; qfjmn fo aPemd ¥ wan ify .ua-.uw mnjm u u\' i e Jo 0 i iseda
| pjress e we Apinje i) o
npu sy By oo | pyimgg e P sfwesay | e snofisede s -ndnq unrl- m-w-qu an q'lnmun,,
241 291t I b IW'UWIIM!IH-HWII) [T — ipafeg | sapmusiy
FUARTIAT P P Lt Tt tlineg
e O LY g I stoymug
g Wi ) g 1T gy ARy sy Bupsmayy
(OT0€ 2ung) pomnejg adw} E)uIuLoI[AUS e —3d9f01g Jur] Jupsly (UL, UMy~ mg 9102 | sminy
TN Jwanuoy JOET]Y pU A K1y

Volume 2 — Page 49

BURKE-GILMAN TRAIL MISSING LINK

MAY 2017



COMMENTS AND RESPONSES

FINAL ENVIRONMENTAL IMPACT STATEMENT | VOLUME 2

Q£

= )

= t

T = S

= o)

T -3

c

: 2
S
(5]
i)

ted into Section 4.2.2.3 of Technical Append

busy times of the day, week, and year
{Volume 3) and Section 7.2.3 of the Final EIS. Interview notes are

’

process continues.

were incorpora
luded in Appendix B of the Transportation D

{Volume 3). Additionally, SDOT will continue to coordinate with the

operations. Information about vehicle movements (backing into/out
stakeholder group and adjacent property owners as the design

of driveways)
types was collected during the interviews. Results of the interviews

Preferred, Shilshole South, and Shilshole North Alternatives as part

of the Final EIS to provide additional information on driveway

Incl

09 - 069 Phone interviews were conducted with property owners along the

TzJo 0] 9duy

property access and driveways, see Chapter 5 of Technical Appendix

For information on how the Build Alternatives would impact
B {Volume 3) and Chapter 7 of the Final EIS.
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with businesses and data collection completed in late 2016 and early
2017. A sample of representative driveways provides a range of
Final EIS discloses potential impacts at driveways under each of the
Build Alternatives in Chapter 5 of Technical Appendix B (Volume 3)

Appendix B (Volume 3) for updated information, including driveway
operations and vehicle classification as developed from interviews
potential impacts that could occur at driveways. SEPA requires the
disclosure of impacts and does not demand a particular result. The
and provides mitigation measures to address impacts. Please also
see the responses to comment 09-069.

09 - 070 Please see Chapter 7 of the Final EIS and Chapter 4 of Technical
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page 7-27 of the Draft EIS only includes driveways and loading docks,

and does not include intersections.
Please refer to the Methodology described in Chapter 3 of Technical

Appendix B (Volume 3) of the Final EIS, which summarizes the
freight, nonmotorized users, and safety. Safety impacts under the

Build Alternative are described in Chapter 7 of the Final EIS, as well

methodology used to summarize impacts to all modes, including
as Chapter 5 in the Technical Appendix B (Volume 3).
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09 - 073 Please refer to the responses to Comments 09-059 and 09-072.

[4 LKLY

O77Td dnoip mestiop

SMPULITY pajeafss ay| uBteop
) 1ok | Aparwanioadda 3 ppnam || paTes LOCIS *9T0Z b1 Afuf wo Bupeaw oyqed ay 1y

ruoespio)
UieaQ Aanpro HSABUSIIY PIING [1V 0) NOmmOD Faimjes] SR 1L T WIS,

1 1AL42 \UP 10 sUOL30n A3 18 19788 asasdimn
Piie 10002 ousiex |31 $9a5ppe o] pajusms|dm o pJnos «| L | WOUSS M PUS ALY

poredasd oq jmin 5130 prouB|ddns v spEZYY olun SusAPY NSyl InoS 2[OYMIYS Y} 0] PAGUO OP FAUNNIW *BAMOH PanIbal 3q pinow uonvaniu oN,, | sspmuIsY
219 0.5y) 2Ry STl o) pouFiesp AJIUAIAYNS 10U 1 CAIRURITY M, snuay
O I H(poppe ¢ @ ydwa) 15~ 3ug Lo
oAawRTY po139a1 oy ubiep
0 3224 | Aaywmmasdde axw pinoss )} paims 1OGS ‘9102 ‘b1 AIng uo Bunsaw 2jgnd oy 1y
uaipEpIto)
1 ooy (MUY PING [V 0} Wmie) matwsd waemp 1 L | H2Ss
$uma1p 10 suoRoe LI K23 1v ARJw1 saaidi) pum aus2suco
comm b ssppe of rm-nldrm SAPN02 4| L) 1ol l pim 3BUBITY oS
IS S def sy B UL ol
pamdosd 5 1mw 5197 [siewajddus v apiwzey o1y sL.pe WTEN Ay ipouiy g W sapmuary
218 253y} Y2y w SuULDP 0) PAUTIED ATUSIAUTIE joU 1) SATEWRINY ML, qHoN
164 ON 11 (poppY o 7 Ydwo) [1ges Fag Al
a2y poysfas oyl udhep
o 234 | Appruixardde oW pinass 1) pa1is LOAS ‘9102 ‘P AIng uo Bunsow sl g1 1y
LSRR PUR SIST 1) URAYIG SDRJUI0D JPaL 0] RIS By
apnpauf pmas eIy 2y J0 USESP (UL} AT SAUIMOI[ TROIFO] 12)[JE0 Jo 15qUITU I 20121
o1 0d #E220% 13,2) 0t PAUIGEIOD 0Q OY P03 EXLMSAL ‘PISIITG Lt Lo}
U "HhasUp 10 ROy ORI £33 1o 2y sacudur] 0] potn q ore PIoS ‘eucoeay 2 usimpuo) *g sdeg IO TH Y 1GHEE 225
POISAS|S AN 104 UOIIIP A2 Hylsh 11i2)eX8 Fujusmas poairoape o 1olpez)
oYL 5B GaNT ‘uemssanlul BRGNS IOIILLIYY 1N ¢ 1Y} DA prE L [l o oudm o, jemdasd s hlurn]na
Aou o pum spoods 2jes  2Fem [16] WITINED 0] PSm 5q PJoo FBedls WONEIIMOU KRNI pum FuLgnup1 jo 5 orordind 1oy sponbops @ psyussaxl
pamdaud 5q §[3Q [Mu=meiddni 8 pu uepyIM ALIP MSOLIIEL (1) 6U) ARYM AJINIRRI £|5S)3 0) pam 3q pjnos ESHALYW {Lwd iUp i o [513] o1, oFeuits Jo uondiessp pus ‘[run
2q i |7 AL ‘Tovdiin [RIUSTIUOTAS 24t JO 90uO}IOdu 241 YL ARINASMLDS [ 10 1UoHHe 13} pus ‘rjoguls pus Fujdut otjreidoruisy) o T (UAREIP Vfasouna pim yjrjde 241 Juo[ wistumq pum Furousy o widiIsEp puv woLw20]
11o1p 10 |283] 8 opt waid OIS SATAG VS PUe yowasddy gy perofarog | J0 sen oup 1 wotmi 4 Gy ansdy Jaypng o] posn g pIna> S o[qqng m ‘v ‘nuemrar jusma.snd ‘SpLs ALKSALD ‘ruoTisast>
UnNE FuLap o pi 13930y ODNL , YL, [184) Y1 SYwm tes 1O 19Y) I, | sBuppmm juoum.nd en ons NUoLY WHRE N09003 sounTp 11 itk UOtSO] 1 TS anaye mou idymp oy, [ mosday evoramp o1 atagne
0 ayeU-Uommzop 21 Bupgre A1dwts sou 1 pus S SNQ 21 wouy uuimid | Spundo 2y Ay imp 23 o) suoELpSUD Ai3jes 9ppU] OFF pinam ufp ruy ML, | SAHELIATY | ou n uBRP J0 1243] 40C-0Z 241 U Padar mumjgaddy].,
10 {asa] 2y) way snwwiaiy 1 Jo P oy) zol] KMNURIES 10GS rRsdde )| ey
0L ON D ipppe Wi e vy | o spaMr 5040 AN 9L
) — B T asppemsy aspagy anmns g Funrmag)
(9707 2ump) uawa)uig pondwif U)UIULQIANY P —333[01d UT] FUESY |, rRaD-%ng 9F0T ‘7 yrdny
TR yusnno)y S[ozTV]Y PUS A[qOY TS

Volume 2 — Page 56

BURKE-GILMAN TRAIL MISSING LINK

MAY 2017



COMMENTS AND RESPONSES

FINAL ENVIRONMENTAL IMPACT STATEMENT | VOLUME 2

barriers, buffers, and fences, will be determined during the final

design phases of the project and in coordination with adjacent
property and business owners. Please refer to the responses to

from the design evaluated by the Hearing Examiner as part of the
Comments 09-015 and 09-068.

identified and counted using design drawings and field work. The
Draft EIS and Final EIS process. Specific safety features, such as

counts included on page ES-11 of the Draft EIS only include
The designs of each of the Build Alternatives have been updated

driveways and loading docks, and do not include intersections.

09 - 074 The driveways and loading zones along each of the Alternatives were
Please see response to Comment 09-056.
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FILED

17 APR 12 PM 1:16
The Honorable S&‘.ﬁ%“& gﬁ{@en

SUPERIOR COURT CLERK
E-FILED
CASE NUMBER: 09-2-26586-1 SE/

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

SALMON BAY SAND & GRAVEL, No. 09-2-26586-1SEA
INC., BALLARD CHAMBER OF
COMMERCE, SEATTLE MARINE
BUSINESS COALITION, BALLARD MOTION TO DISMISS
OIL COMPANY, NORTH SEATTLE
INDUSTRIAL ASSOCIATION, and the
BALLARD INTERBAY NORTHEND
MANUFACTURING & INDUSTRIAL
CENTER,

Plaintiffs/Petitioners,
vs.
THE CITY OF SEATTLE, THE
SEATTLE DEPARTMENT OF
TRANSPORTATION, THE SEATTLE
HEARING EXAMINER, and
THE CASCADE BICYCLE CLUB,

Defendants/Respondents.

L. RELIEF REQUESTED
The City respectfully asks this Court to dismiss all three matters consolidated under
Cause No. 09-2-26586-1SEA, pursuant to King County Civil Rule 12(b)(6), because the first two

matters (originally filed under Cause Nos. 09-2-26586-1SEA and 11-2-25099-7SEA) are moot

Motion to Dismiss — 1 PETER S. HOLMES
Seattle City Attomey
701 5" Ave., Suite 2000
Seattle, WA 98124-4769
(206) 684-8200
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and the third matter (originally filed under Cause No. 12-2-30454-8SEA) is not yet ripe for
review.
IL STATEMENT OF RELEVANT FACTS & AUTHORITY

These three consolidated matters are all related to the environmental review, pursuant to
the State Environmental Policy Act (SEPA), for the Seattle Department of Transportation’s
(SDOT) proposal to construct the Burke Gilman Trail Extension Project (the Missing Link or
Project) in the Ballard neighborhood of Seattle. The Missing Link would connect an
approximately 1.5 mile gap between two existing portions of the Burke Gilman Trail.

SEPA requires agencies to consider the potential adverse environmental impacts of a
proposed action in their decision-making processes.! The first step in that process is for the lead
agency to make a procedural determination whether the proposed action will result in probable
significant adverse environmental impacts, called a “threshold determination.”® The threshold
determination is often based on information gathered through the preparation of a SEPA
“checklist,” which is a prescribed form that includes questions about all of the elements of the
environment required to be analyzed under SEPA.?

If the agency determines that there will not be any probable significant adverse impacts,
then the agency will issue a Determination of Nonsignificance (DNS) and the DNS is the final
procedural step required by SEPA before the project may move forward.* If the agency
determines that there will be probable significant adverse impacts, the agency must issue a
Determination of Significance (DS), prepare an Environmental Impact Statement (EIS), which

includes both a Draft and Final EIS, and comply with other procedural requirements, such as

'RCW 43.21C.030.

2WAC 197-11-310 (Threshold determination required) and WAC 197-11-330 (Threshold Determination Process).
3 WAC 197-11-315 (Environmental checklist).

4 WAC 197-11-340 (Determination of nonsignificance (DNS)).

Motion to Dismiss — 2 PETER S. HOLMES
Seattle City Attorney

701 5% Ave., Suite 2000
Seattle, WA 98124-4769
(206) 684-8200
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providing notice and allowing public input at several points throughout the process, prior to
moving forward with the proposed “action™ — in this case, before constructing the multi-use trail
through the Ballard neighborhood. Although SEPA allows some administrative appeals of
threshold determinations, any judicial appeal must be of both SEPA compliance and the
underlying governmental action.®

The SEPA review of the Missing Link and related appeals has resulted in a long and
complicated procedural history. In addition to the description of that history included in this
motion below, a timeline with copies of associated SEPA documents, appeals, and decisions, all
of which are included in the record under Case No. 09-2-26586-1, is attached to this motion.’

The first step relevant to the current appeals occurred in November 2008: following the
preparation of a SEPA checklist, SDOT issued a DNS for the Project, determining that the
Project would not have a probable significant adverse impact on the environment. The
Petitioners filed an administrative appeal of that DNS, which was affirmed by the Seattle
Hearing Examiner.® Following that Hearing Examiner decision, SDOT issued a Notice of
Action to proceed with the Project.” The Petitioners then filed their first appeal to this Court to
challenge the Hearing Examiner’s decision and the underlying action to proceed (Cause no. 09-

2-26586-1SEA).!® This Court ruled in the City’s favor on a number of issues, but remanded for

®> WAC 197-11-360 (Determination of significance (DS)/initiation of scoping).

6 RCW 43.21C.075(1)(SEPA “is not intended to create a cause of action unrelated to a specific governmental
action.”) and RCW 43.21C.075(2)(a)(“Appeals under this chapter shall be of the governmental action together with
its accompanying environmental determinations.”) and WAC 197-11-680 (Appeals). Also, see State ex. rel. Friend
& Rikalo Contractor v. Grays Harbor County, 122 Wn.2d 244, 249, 857P.2d 1039 (1993).

7 See the Declaration of Erin Ferguson (Ferguson Declaration), with attached Overview of Procedural History and
Exhibits A.1 through A.11,

8 Exhibit A.1 to Ferguson Declaration (Findings and Decisions of the Hearing Examiner, W-08-007).

9 Exhibit A.2 to Ferguson Declaration (Notice of Action, stating SDOT’s intent to proceed with construction of the
Burke Gilman Trail Extension Project). See RCW 43.21C.080 (Notice of Action by governmental agency — How
publicized — Time limitation for commencing challenge to action).

19 Exhibit A.3 to Ferguson Declaration (Verified Complaint, Cause No. 09-2-26586-1SEA (first appeal)).

Motion to Dismiss — 3 PETER S. HOLMES
Seattle City Attorney

701 5% Ave., Suite 2000
Seattle, WA 98124-4769
(206) 684-8200
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additional environmental analysis of a 0.3 mile segment of the Project along Shilshole Ave. NW,
between 17" Ave. NW and NW Vernon Place (the Shilshole Segment).!! SDOT performed that
additional review and issued a Revised DNS, which superseded the original DNS. The
Petitioners appealed the Revised DNS, which was affirmed by the Hearing Examiner.!?

In 2011, the Petitioners then filed their second appeal to this Court, challenging the
Hearing Examiner’s decision affirming the Revised DNS (originally filed under Cause no. 11-2-
25099-7SEA, prior to consolidation).!® This Court again ruled in the City’s favor on a number of
issues, but remanded for additional design of the Shilshole Segment so that the potential impacts
could be evaluated.!* SDOT did additional design of the Shilshole Segment and reissued the
Revised DNS,!° again superseding any prior threshold determinations, which the Petitioners
again appealed to the Hearing Examiner. The Hearing Examiner reversed and remanded for
preparation of an EIS related to traffic hazard impacts along the Shilshole Segment.'®

In 2012, the Petitioners filed their third appeal to this Court, challenging the Hearing
Examiner’s decision on the reissued Revised DNS and requesting the preparation of an EIS for
the entire Project (originally filed under Cause no. 12-2-30454-8SEA, prior to consolidation)."”
Petitioners’ third appeal challenges the adequacy of an EIS that has not yet been prepared.'®

Following the Hearing Examiner’s decision requiring preparation of an EIS, the City

made the decision to prepare a full EIS, studying the entire length of the Missing Link,

1 Exhibit A.4 to Ferguson Declaration (Order of Remand, Cause No. 09-2-26586-1SEA, signed June 7, 2010).

12 Exhibit A.6 to Ferguson Declaration (Findings and Decision of the Hearing Examiner, W-11-002).

13 Exhibit A.7 to Ferguson Declaration (Verified Complaint, Cause No. 11-2-25099-7SEA (second appeal).

14 Exhibit A.8 to Ferguson Declaration (Second Order of Remand, Cause No. 09-2-26586-1SEA, signed March 2,
2012).

15 Exhibit A.9 to Ferguson Declaration (Reissued Revised DNS).

16 Exhibit A.10 to Ferguson Declaration (Findings and Decision of the Hearing Examiner, W-12-002, at p. 9 and
10).

17 Exhibit A.11 to Ferguson Declaration (Verified Complaint, Cause No. 12-2-30454-8SEA).

18 Declaration of Mark Mazzola (Mazzola Declaration), no. 8.

Motion to Dismiss — 4 PETER S. HOLMES
Seattle City Attomey

701 5" Ave,, Suite 2000
Seattle, WA 98124-4769
(206) 684-8200
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reasonable alternatives, and all relevant elements of the environment.!'® In July 2013, SDOT
began the EIS scoping process for the Project, which involves seeking input from the public on
what alternatives and elements of the environment will be analyzed in the EIS and is the first
step in beginning to prepare an EIS.?° The scoping notice provided that the EIS would include
discussion of the entire Missing Link, from 11" Ave. NW to the Ballard Locks, and that
elements of the environment in addition to those preliminarily identified by SDOT
(transportation, land and shoreline use, earth, plants and animals, historic and cultural resources,
and economics) may be included based on SDOT’s review of scoping comments.”’ SDOT
issued a Draft EIS in June 2016 and anticipates issuing a Final EIS in late May 2017.22 The
Petitioners will be entitled to appeal the Final EIS to the Seattle Hearing Examiner.

The City agreed to stay the consolidated appeals and chose not to file a motion to dismiss
the consolidated appeals sooner, because they hoped that their work on the EIS would result in a
voluntary dismissal and that cooperating out of Court was a better approach than taking action in
Court.?* Unfortunately it appears that voluntary dismissal is unlikely, so the City is now taking
action to dismiss the moot and unripe appeals. This motion in no way inhibits the Petitioners’

right to appeal the Final EIS when it is issued.?*

19 Mazzola Declaration, at no. 3. SEPA “elements of the environment” include both the natural and built
environment, including consideration of geology, topography, air, water, plants and animals, noise, land use,
housing, transportation, and public services and utilities, among others. See WAC 197-11-444,

2 WAC 197-11-408.

2l Declaration of Mark Mazzola, at no. 4 and Exhibit A to that declaration (Scoping Notice), at p. 2, stating that the
City has chosen to expand the scope of the EIS.

22 Mazzola Declaration, at no. 6 (A copy of the Executive Summary of the Draft Environmental Impact Statement is
attached to that declaration Exhibit B and a link to the full DEIS can be found at
http://www.seattle.gov/transportation/docs/bgt/EIS/BGTDraftEISJune2016.pdf)

23 Mazzola Declaration, at no. 7.

2 See WAC 197-11-680 (Appeals).

Motion to Dismiss — 5 PETER S. HOLMES
Seattle City Attomey

701 5% Ave., Suite 2000
Seattle, WA 98124-4769
(206) 684-8200
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III. ISSUES

1. Whether the first two appeals must be dismissed as moot, because the Seattle Hearing
Examiner granted the relief sought by the Petitioners by reversing the Determination
of Non-Significance, voiding the underlying action, and requiring preparation of an
EIS?

2 Whether the third appeal must be dismissed because it is not yet ripe for judicial
review, where it challenges a process that is currently underway, but has not yet been
completed, that may result in the relief sought by the Petitioners, and that must be
appealed in conjunction with an underlying action that has not yet been taken?

IV. EVIDENCE RELIED UPON
This Motion relies upon the following evidence:

e Declaration of Mark Mazzola and Exhibit A (Scoping Notice) and Exhibit B
(Executive Summary from Draft EIS for the Project).

e Declaration of Erin Ferguson and attachments, including:

o Findings and Decision of the Hearing Examiner, W-08-007, W-11-002,
and W- 12-002.

o Verified Complaints for Direct Review Under SEPA, Applications for
Writ of Review, Complaints for Declaratory Judgment, Applications for
Constitutional Writ of Review, and Requests for Injunction, in Cause Nos.
09-2-26586-1SEA, 11-2-25099-7SEA, and 12-2-30454-8SEA.

o KCSC Order of Remand in Cause No. 09-2-26586-1SEA

o KCSC Second Order of Remand in consolidated Cause No. 09-2-26586-
1SEA

e Other pleadings and papers related to this matter on file with this Court.

Motion to Dismiss — 6 PETER S. HOLMES
Seattle City Attorney

701 5™ Ave., Suite 2000
Seattle, WA 98124-4769
(206) 684-8200
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V. ARGUMENT
A. Petitioners’ first and second appeals are moot, because the Seattle Hearing
Examiner already reversed SDOT’s DNS and ordered the preparation of an
EIS, which is the relief sought by the Petitioners.

Judicial review is moot if a court could not provide effective relief? Here, the
Petitioners request essentially the same relief in both their first and second judicial appeals: that
the initial DNS and the revised DNS be reversed and remanded for preparation of an EIS. %6
The Petitioners have subsequently been granted that relief through the Seattle Hearing
Examiner’s August 2013 decision, in which she reversed the reissued revised DNS for the
Project and remanded it for preparation of an EIS.?’ Because the Hearing Examiner already
ordered the relief requested — the preparation of an EIS — and SDOT is currently in the process of

completing that EIS, this Court cannot provide any effective relief, so the first and second

appeals must be dismissed under King County Superior Court Civil Rule 12(b)(6).

5 Klickitat County Citizens Against Imported Waste v. Klickitat County, 122 Wn.2d 619, 630-32, 860 P.2d 390
(1993).

% Exhibit A.3 (First appeal, p. 19, section 6.1) and Exhibit A.7 (Second appeal, p. 24, section 7.1) to Ferguson
Declaration. The only difference between the relief requested in the first and second appeals was that the second
appeal did not request that the Action be reversed. Regardless, an agency cannot take action on a proposal until a
final EIS is issues, if an EIS is required (WAC 197-11-070).

21 Exhibit A.10 to Ferguson Declaration (Findings and Decision of the City of Seattle Hearing Examiner, W-12-002)
at p. 10. Although the August 2013 Hearing Examiner decision provided that the DNS was reversed “in part,” a
threshold determination is either correct or not: if a proposal may have any probable significant environmental
impact, a Determination of Significance (DS) must be issued and an EIS prepared. WAC 197-11-360. Consistent
with the Hearing Examiner’s August 2013 decision, SEPA does provide that “[d]iscussion of insignificant impacts is
not required.” WAC 197-11-402. Regardless, even though the Hearing Examiner’s remand was for preparation of an
EIS related to traffic impacts in the Shilshole Segment, SDOT chose to pursue the preparation of a full EIS related to
the entire Missing Link and all relevant elements of the environment, including the consideration of reasonable
alternatives, as reflected in the Draft EIS. See the Declaration of Mark Mazzola, nos. 3, 4, and 6.

Motion to Dismiss — 7 PETER S. HOLMES
Seattle City Attomey

701 5% Ave., Suite 2000
Seattle, WA 98124-4769
(206) 684-8200
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B. The third appeal is not ripe for judicial review, because SEPA does not allow
for the appeal of intermediate determinations and the adequacy of the EIS is
only reviewable by this Court upon issuance of a final document, once
administrative remedies have been exhausted.

SEPA “precludes judicial review of SEPA compliance until final agency action on the
proposal”?® and requires that “any appeal brought under [RCW chapter 43.21C] shall be linked
to a specific governmental action.”®® Here, the underlying action — the Notice of Action to
proceed with the Project — was invalidated when the Hearing Examiner reversed the DNS and no
new action can be taken until after issuance of a final EIS, since SEPA prohibits taking any
action until the completion of an EIS, if required.*°

An often-cited treatise on SEPA provides that the purposes of this linkage requirement
are to preclude judicial review of SEPA compliance before an agency has taken final action on a
proposal, foreclose multiple lawsuits challenging a single agency action, and deny the existence
of what are referred to as “orphan” SEPA claims, unrelated to any governmental action.>! That
same treatise provides that earlier steps in the SEPA process, including scoping and EIS

preparation and adequacy, are only subject to judicial review upon final agency action on the

proposal.*? In addition, SEPA strictly requires the exhaustion of administrative remedies prior to

B RCW 43.21C.075(6)(c) and see State ex rel. Friends & Rikalo Contractor v. Grays Harbor County, 122 Wn.2d
244,250, 857 P.2d 1039 (1993).
2 RCW 43.21C.075(2)(a). Also, see State v. Grays Harbor, 122 Wn.2d at 249. SEPA “is not intended to create a
cause of action unrelated to a specific governmental action.” RCW 43.21C.075,
0 WAC 197-11-070(1) (“Until the responsible official issues a final determination of nonsignificance or final
environmental impact statement, no action concerning the proposal shall be taken by a governmental agency that
would.

(a) Have an adverse environmental impact; or

(b) Limit the choice of reasonable alternatives.

See also, WAC 197-11-460(5) (“Agencies shall not act on a proposal for which an EIS has been required prior to
seven days after issuance of the FEIS.”)

31 Richard L. Settle, The Washington State Environmental Policy Act: A Legal and Policy Analysis, Section 20, at
244 (1995), cited in Grays Harbor County, 122 Wn.2d 244, 251, 857 P.2d 1039 (1993).

32 See 197-11-680(3)(a)(ii) and (iii).

Motion to Dismiss — 8 PETER S. HOLMES
Seattle City Attomey

701 5% Ave., Suite 2000
Seattle, WA 98124-4769
(206) 684-8200
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seeking judicial review.** Each of these purposes would be thwarted if the third appeal is allowed
to proceed.

Specifically, allowing an appeal now would frustrate one of the purposes of the linkage
requirement of RCW 43.21C.075, by failing to foreclose multiple lawsuits challenging a single
agency action, since the Petitioners may very well choose to appeal the Final EIS when it is
issued. If the third appeal is not dismissed and a new appeal is filed, there could be two appeals
related to environmental review of the same project running concurrently, which would be
confusing and a waste of judicial resources.>*

The Petitioners may not appeal the adequacy of an EIS to this Court until the Final EIS
has been issued, an underlying action has been taken, and administrative remedies have been
exhausted. Because none of those things has occurred here, the third appeal is not ripe and must
be dismissed.

VI. CONLCUSION

If the Petitioners are still dissatisfied with the City’s environmental review for the
Missing Link Project, they may appeal the Final EIS when it is issued. The three consolidated
appeals that have been pending before this Court for nearly eight years, related to determinations
that have already been invalidated or that are not yet ripe for review, must be dismissed. It would
be a waste of judicial resources and contrary to the law to allow the pending appeals to sit any
longer in this Court. SDOT respectfully requests the Court grant its motion to dismiss and
dismiss the consolidated matters, to clear the slate before any new, appropriate, and timely

appeals are filed.

3 WAC 197-11-680(3)(c) and see Citizens for Clean Air v. Spokane, 114 Wn.2d 20, 30, 785 P.2d 447 (1990).

3 Moreover, the third appeal will be moot once the Final EIS is issued and is arguable moot already, given SDOT’s
Scoping Notice and Draft EIS, which provide the relief sought by Petitioners. See Mazzola Declaration, at 3, 4, and
6.

Motion to Dismiss — 9 PETER S. HOLMES
Seattle City Attomey

701 5% Ave,, Suite 2000
Seattle, WA 98124-4769
(206) 684-8200
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DATED this 12" day of April, 2017.

By: s/Erin E. Ferguson
Erin E. Ferguson, WSBA #39535
Assistant City Attorney
Seattle City Attorney’s Office
701 5% Ave. Suite 2000
Ph: (206) 684-8615
E-mail: erin.ferguson@seattle.gov
Attorney for Respondents City of Seattle
Seattle Department of Transportation & Seattle Hearing
Examiner

Motion to Dismiss — 10 PETER S. HOLMES
Seattle City Attorney

701 5% Ave., Suite 2000
Seattle, WA 98124-4769
(206) 684-8200
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CERTIFICATE OF SERVICE

I certify that on the 12th day of April, 2017, I caused a true and correct copy of this
document to be served on the following in the manner indicated below:

Patrick J. Schneider

Foster Pepper PLLC

1111 Third Avenue, Suite 3400
Seattle, WA 98101

Attorney for Plaintiff/Petitioner

() U.S. Mail
( ) ABC Legal Messengers
(X)) Via Email via E-Filing

Joshua C. Allen Brower
Tupper Mack Brower PLLC
1100 Market Place Tower

2025 First Avenue

Seattle, WA 98121

Attorney for Plaintiff/Petitioner

() U.S. Mail
( ) ABC Legal Messengers
(X) Via Email via E-Filing

Matthew Cohen, WSBA #11232
Stoel Rives LLP

600 University Street, Suite. 3600
Seattle, WA 98101

Phone: (206) 624-0900

Attorneys  for
Cascade Bicycle Club

Defendant/Respondent

( ) U.S. Mail
( ) ABC Legal Messengers
(X) Via Email via E-Filing

s/Autumn Derrow

Autumn Derrow, Legal Assistant
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The Honorable Suzanne Parisien

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

Defendants/Respondents.

FOR KING COUNTY
SALMON BAY SAND & GRAVEL, INC.,et ) No. 09-2-26586-1SEA
al., )
)
Plaintiffs/Petitioners, )
)
Vs. )
) ORDER OF DISMISSAL
THE CITY OF SEATTLE, et al., )
) [PROPOSED]
)
)
)

This matter came before this court for hearing on May 19, 2017 on the City’s Motion to
Dismiss. Petitioners were represented by Joshua C. Allen Brower of Veris Law Group, PLLC
and Patrick J. Schneider of Foster Pepper, PLLC. Respondent City of Seattle was represented by
Erin E. Ferguson; and Respondent Cascade Bicycle Club was represented by Matthew Cohen, of
Stoel Rives, LLP. The Court, having considered the arguments of counsel and:

1. City of Seattle’s Motion to Dismiss;
2. Declaration of Mark Mazzola and Exhibits A and B;
3. Declaration of Erin Ferguson, the attlached Overview of Procedural History and Exhibits

A.1 through A.11;

[PROPOSED] ORDER OF DISMISSAL - 1 Peter S. Holmes
Seattle City Attomey

701 5 Ave, Suite 20000
Scattle, WA 98124-4769
(206) 684-8200
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4. Petitioner’s brief in opposition to the City’s Motion;
5. Intervenor Cascade Bicycle Club’s brief in support of the City’s Motion;
6. City of Seattle’s Reply Brief and any attachments or declarations; and
7. The other pleadings and papers related to this matter on file with this Court.
Based on the foregoing, the Court FINDS:
1. Pursuant to CR 12(b)(6), the Petitioners fail to state a claim upon which relief can be
granted;
NOW, therefore, this Court hereby ORDERS that:
2. Respondent City of Seattle’s Motion to Dismiss is granted.
3. All three consolidated matters, originally filed under Cause Nos. 09-2-26586-1SEA, 11-
2-25099-7SEA, and 12-2-30454-8SEA, are dismissed with prejudice.

DATED this __ day of May, 2017.

THE HONORABLE SUZANNE PARISIEN
Presented by:

PETER S. HOLMES
Seattle City Attorney

By:

Erin E. Ferguson, WSBA # 39535
Attorney for Respondent/Defendant
The City of Seattle

Approved as to form by:

Matther Cohen, WSBA #11232
Stoel Rives LLP
Attorney for Intervenors Cascade Bicycle Club

[PROPOSED] ORDER OF DISMISSAL - 2 Peter S. Holmes
Seattle City Attomey

701 5% Ave. Suite 20000
Seattle, WA 98124-4769
(206) 684-8200
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Joshua C. Allen Brower, WSBA #25092
Veris Law Group
Co-Counsel for Petitioners

Patrick J. Schnieder, WSBA #11957
Foster Pepper, PLLC
Co-Counsel for Petitioners

[PROPOSED] ORDER OF DISMISSAL - 3

Peter S. Holmes
Seattle City Attomey
701 5% Ave. Suite 20000
Seattle, WA 98124-4769
(206) 684-8200
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FILED

17 MAY 04 AM 9:00

KING COUNTY
SUPERIOR COURT CLERK
E-FILED
CASE NUMBER: 09-2-26586-1 SEA

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

SALMON BAY SAND AND GRAVEL, INC.;
BALLARD CHAMBER OF COMMERCE;
SEATTLE MARINE BUSINESS NO. 09-2-26586-1 SEA
COALITION; BALLARD OIL COMPANY;
NORTH SEATTLE INDUSTRIAL
ASSOCIATION; and, THE BALLARD
INTERBAY NORTHEND
MANUFACTURING & INDUSTRIAL
CENTER,

PLAINTIFFS’/PETITIONERS’ RESPONSE
Plaintiffs/Petitioners IN OPPOSITION TO THE CITY OF
SEATTLE’S MOTION TO DISMISS
V.

THE CITY OF SEATTLE; THE SEATTLE
DEPARTMENT OF TRANSPORTATION;
THE SEATTLE HEARING EXAMINER; and,
CASCADE BICYCLE CLUB,

Defendants/Respondents.

TABLE OF CONTENTS

I.  INTRODUCTION AND RELIEF REQUESTED......ccccivvtiniimiiiininiinneiniiisisinassissnsseans 2
II.  PROCEDURAL HISTORY ...coticiiiiiiiiiiiiniiiiiiesienree s ssas e ss et s s 5

! The parties agreed to consolidate the 2012 appeal, Cause No. 12-2-30454-8 SEA, under Cause No. 09-2-26586-1
SEA and assign it to Judge Rogers pursuant to an Agreed Order entered on December 12, 2012, a copy of which is
attached as Exhibit A to the Declaration of Joshua C. Allen Brower (hereinafter “Brower Decl.”). Previously, the
parties had similarly stipulated to consolidate the 2011 appeal, Cause No. 11-2-25099-7SEA, under Cause No. 09-2-
26586-1SEA
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A.The City Does Not Meet the Standard Required For Dismissal Of A Perfected Appeal...... 7
B.SDOT’S Preparation of an EIS does not render the many issues the Ballard Businesses
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C.This Case Involves a Question of Continuing and Substantial Public Interest ............cceo0e 11
D.This Court’s Prior Orders are BInding........cocovuieiimimmiiiins 12
E.The City’s Ripeness Argument is Entirely Speculative ... 12
F. Equitable Estoppel Applies to Prevent the Clty from Movnu, to Dismiss After a Dclay For

Which it Was the Sole Cause... 13

IV. CONCLUSION ,..coorarsserrssrmsmssnasstsssns esiaisis ssesiasmassninasasssons ssasssnssasholssosesssadssssoosiossnastsnss. vo 15

L INTRODUCTION AND RELIEF REQUESTED
The Plaintiffs/Petitioners respectfully request the Court deny the City’s Motion because

this Court is sitting in its appellate capacity and thus CR12(b)(6) does not apply; because the
issues painstakingly preserved over nine years of appeals are not moot; this case involves issues
affecting a substantial public interest; the City’s ripeness argument is speculative; and because
the City is equitably estopped from preemptively breaching a binding stay and Case Schedule
Order properly entered by and repeatedly confirmed to this Court.

This Odyssey-esque appeal spans nearly nine years, including three administrative
“trials” (hearings) before the City of Seattle’s Hearing Examiner (“Examiner”), two prior appeals
before Judge Rogers in this Court, one unfinished Appellate Court appeal, and a record
thousands of pages in the making, all over an ill-conceived bicycle trail in Seattle known as the
“Missing Link.” The Missing Link is an unfinished portion of the Burke-Gilman Trail the City
has spent the last twenty years unwisely trying to build in the heart of industrial Ballard, a
segment of which would be located on Shilshole Avenue NW.? Plaintiffs/Petitioners are Ballard

businesses, community groups, and nonprofits concerned with bicycle safety, preserving union-

2 Ghilshole Avenue NW is a “Major Truck Street” under the City’s Comprehensive Plan.  See

hittps:/Awww.seattle.covidpd/es/eroups/pan/icepan/documents/web _inlormational/dpdd0 1664 1.pdf.
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IN OPPOSITION TO THE CITY OF 2 1809 Seventh Avenue, Suite 1400

Seattle, Washington 98101

SEATTLE’S MOTION TO DISMISS tel 206.829.9590 fax 206.829.9245




10
11

12
13
14
15
16
17
18
19
20
21
2
23
24
25

and family-wage jobs, and maintaining Ballard’s multi-generational maritime-industrial
businesses (“Ballard Businesses”).

In 2008, the Ballard Businesses challenged the adequacy of the Seattle Department of
Transportation (“SDOT’s”) Determination of Non-Significance (“DNS”) for the Missing Link to
the Examiner under the State Environmental Policy Act (“SEPA™). The Ballard Businesses
repeatedly appealed the Examiner’s decisions to this Court and filed an interlocutory appeal to
the Appellate Court.> For nearly nine years, SDOT failed to comply with SEPA’s procedural
and substantive requirements. Nearly five years ago, on August 27, 2012, the Examiner issued
an order (the “2012 Order”)* directing SDOT to prepare and issue an Environmental Impact
Statement (“EIS”) for the Missing Link, which SDOT has still not accomplished. The following
procedural history demonstrates SDOT’s repeated refusal to comply with SEPA without this

Court’s continued jurisdiction:

Date Entity Event

December 16, 2008 Ballard Notice of Appeal to the Examiner, challenging
Businesses | adequacy of SDOT’s first DNS for the Missing Link.

June 9, 2009 Examiner Order on appeal, affirming DNS.

June 7, 2010 This Court | Order after appeal, remanding the DNS to the
Examiner. Certain issues preserved for appeal. This
Court retains jurisdiction.

Sept. 16, 2010 Court of Order holding that June 7, 2010 order was
Appeals interlocutory and that this Court retains jurisdiction
until a final order on all preserved issues. Salmon
Bay Sand & Gravel Co. v. City of Seattle, No.
65572-8-1 (Wa. Ct. App., Sept. 16, 2010).

Feb 1, 2011 SDOT Issues revised DNS for the Missing Link.
July 1, 2011 Examiner | Order on second appeal, affirming revised DNS.

* The Washington Court of Appeals held that this Court’s orders were interlocutory, and that an appeal could be
filed once this Court issues a final order. Salmon Bay, No. 65572-8-1 at p. 6, copy attached as Exhibit A to the
Brower Decl.

* See Exhibit B to Brower Decl.
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Mar. 2, 2012

This Court

Order remanding and directing SDOT to prepare
further environmental review on certain issues and
retaining jurisdiction over “any actions taken in
response to this order, and for entry of a final order
upon comgliance with this Court’s Second Order of
Remand.”

April 30, 2012

SDOT

Issues a second revised DNS.

Aug. 17,2012

Examiner

Order remanding decision on second revised DNS
and ordering SDOT to prepare an EIS for the
Shilshole Segment only.

Sept. 17, 2012

Ballard
Businesses

Perfected appeal to this Court, asking it to reverse
certain aspects of the 2012 Order, which is not
limited to the mere preparation of an EIS.

December 12, 2012

This Court

Order consolidating current appeal under Cause No.
09-2-26586 and assigning case to Judge Rogers.

September 30, 2013

This Court

Order Setting Case Schedule setting hearing date for
December 12, 2014 unless SDOT has not issued the
Final EIS, in which case the Hearing date is keyed
off any “City Decision” regarding the adequacy of
the Final EIS.°

September 3, 2014

This Court

Stipulation and Agreed Order to Revise Case
Schedule, resetting the hearing date to October 14,
2016 to give SDOT time to finish the Final EIS and,
if it has not done so by that date, again keying the
Hearing date off any “Cit;/ Decision” regarding the
adequacy of the Final EIS.

July 7, 2016

This Court

Stipulation and Agreed Order to Rescind Revised
Case Schedule deleting the October 14, 2016 hearing
date and again keying the hearing date off any “City
Decision” regarding the adequacy of the Final EIS.®

November 30, 2016

City of Seattle

Confirms “[t]here has been no change in the status
since the Stipulation and Agreed Order to Rescind
Revised Case Schedule on July 7, 2016.”°

March 8, 2017

Ballard

Letter to Court confirming there has been no change

> A copy of Judge Roger’s Second Order of Remand is attached as Exhibit C to the Brower Decl.
® A copy of the 09/20/13 Case Schedule Order is attached as Exhibit D to the Brower Decl.
7 A copy of the 09/03/14 Case Schedule Order is attached as Exhibit E to the Brower Decl.
¥ A copy of the 07/07/16 Case Schedule Order is attached as Exhibit F to the Brower Decl.
® A copy of Ms. Ferguson’s email to the Court is attached as Exhibit G to the Brower Decl.
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Businesses | in the status of the Stipulation and Agreed Order to
Rescind Revised Case Schedule dated July 7, 2016."°

March 30, 2017 City of Seattle | Email to Court informing it the City intends to file
the instant Motion to Dismiss. "’

TBD This Court | Remand or Final Order.,

IL PROCEDURAL HISTORY
1 The Ballard Businesses’ Most Recent Appeal

In 2012, the Ballard Businesses timely filed a Verified Complaint for Direct Review

Under SEPA (the “Complaint”),'? thereby properly invoking this Court’s appellate jurisdiction to

review and analyze errors of fact and law made by the Examiner in the 2012 Order. The appeal
to this Court seeks a final Order that addresses issues far beyond the mere preparation of a Final
EIS for the Missing Link. The prior two appeals both resulted in interim Orders from this Court
remanding this matter to the Examiner for further evidentiary proceedings. This Court’s prior
Orders and the Examiner’s orders are binding on SDOT. At each stage of review/appeal, the
Ballard Businesses built upon the prior record created at the Examiner’s Hearings and preserved
for appeal various errors of law and fact, over which this Court expressly retained ongoing
jurisdiction. These preserved issues and claims are in the Complaint and were stayed before this
Court pursuant to a number of stipulations amongst the parties entered into to give the City time
to prepare the draft and final EIS for the Missing Link as ordered by the Examiner. Despite
being in complete control of the EIS process, it took SDOT until 2016 just to issue the draft EIS

and SDOT has yet to issue the final EIS as the Examiner ordered."?

19 A copy of the letter is attached as Exhibit H to the Brower Decl.

"' A copy of Ms. Ferguson’s email to the Court is attached as Exhibit I to the Brower Decl.

'2 A copy of the Verified Complaint, which includes claims for Direct Review Under SEPA, Application for Writ of
Review, Complaint for Declaratory Judgment, Application for Constitutional Writ of Review, and Request for
Injunction, is attached as Exhibit J to the Brower Decl.

3 Tronically, Mr. Mazzola stated in his Declaration in support of the City’s Motion, the City may issue the Final EIS
in late May, 2017.
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2. The Parties Repeatedly Stipulate to and Confirm a Stay and Revised Case
Schedule Order

For years, the parties have stipulated to and confirmed to this Court an agreed stay and
revised Case Schedule Order. This was necessary, at first, because in 2012, as it does for all civil
cases after a Complaint is filed, this Court automatically generated a Case Scheduling Order,
setting the Trial Date in this matter for January 27, 2014." Since this is a continuation of the
ongoing SEPA appeal, the parties agreed in October 2012 to consolidate the current appeal under
the 09-Cause Number and to stipulate to a revised Case Schedule Order providing time for the
City to prepare and issue the EIS.'> The main issue regarding timing for the appeal was the then-
unknown scope of the EIS. Id In September 2013, after still not agreeing on a new case
schedule, the City stated it would file a motion to dismiss since it had finally started working on
the EIS.'® At that time, the Ballard Businesses stressed to the City that a motion to dismiss
would “an enormous waste to time, money and energy, which, if successful, will lead directly to
an appeal in Division...” and that the only reason the case had been unable to proceed is because
the City “has delayed taking action on the EIS....” Id. The City finally relented and the parties
entered into a binding stay entered by this Court on September 30, 2013. See Exhibit D to
Brower Decl. The parties stipulated and affirmed the stay and updated the Case Schedule Order
on September 3, 2014, and again on July 7, 2016, all to give the City more time to complete and
issue the final EIS. See Exhibits E and F, respectively, to the Brower Decl. As recently as
November 30, 2016, the City confirmed to this Court that “[t]here has been no change in the
status since the Stipulation and Agreed Order to Rescind Revised Case Schedule on July 7,

2016.” See Exhibit G to Brower Decl.

1% A copy of the 2012 Case Scheduling Order is attached as Exhibit K to the Brower Decl.

'3 A copy of the October 2012 email exchange amongst counsel is attached as Exhibit L to the Brower Decl.

'8 Copies of the email exchange amongst counsel between September 16-20, 2013 are attached as Exhibit L to the
Brower Decl.
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The stay allowed the parties to focus on preparation of an adequate EIS rather than
litigation.'” During the entire five year stay, the Ballard Businesses have trusted that SDOT was
represented that it was preparing an EIS that might adequately resolve many or all of the issues
raised on appeal, and hoped further litigation would not be required. If the Ballard Businesses
decide that the final EIS is as inadequate as the prior three SEPA determinations made by the
City, it will proceed to exhaust appropriate remedies. Or it may review the EIS and decide that it
adequately addresses its concerns, voluntarily dismiss this appeal, and not appeal the final EIS.
Such decisions cannot be made until the Ballard Businesses review the final EIS, which may be
issued in May 2017. See Exhibit H to Brower Decl. (“We will be able to update the court after

the FEIS is released.”)

III. ARGUMENT

A, The City Does Not Meet the Standard Required For Dismissal of a
Perfected Appeal

In complete disregard for and abrogation of the stipulated stays, and seemingly oblivious
to being responsible for the entire delay of this matter, the City brought its Motion to Dismiss
claiming a need to “clear the slate” and start anew. Of course the City would prefer to start
anew—the record preserved on appeal is egregiously bad for its case. The City alleges, with no
evidence and little law, that the issues properly preserved by the Ballard Businesses are now
moot, unripe, and a waste of judicial resources because of SDOT’s 2013 decision to voluntarily
proceed with an EIS for the entire Missing Link, not just the Shilshole Section, and because the
City claims it will soon issue the final EIS. The City cannot erase years of binding orders from

the Examiner and this Court because it decided it might someday voluntarily issue a final EIS. It

' During this process, the Ballard Businesses continued to engage with the City and submitted comments to the
draft EIS published by SDOT in May, 2016.
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cannot wave a magic wand and pretend that the evidentiary findings and errors of law that were
properly preserved on appeal, and await a final order from this Court, no longer exist.

In Washington, a superior court reviewing a land use decision such as this one acts in its
limited appellate capacity. Conom v. Snohomish County, 155 Wn.2d 154, 157, 118 p.3d 344
(2005); Union Bay Pres. Coal. v. Cosmos Dev. & Admin. Corp., 127 Wn.2d 614, 617, 902 p.2d
1247 (1995). Subject matter jurisdiction is conferred upon the Superior Court in its appellate
capacity after a petitioner satisfies applicable procedural requirements. RCW 36.70C.040. Rule
of Appellate Procedure 18.9 prescribes the only circumstances in which an appellate court may
order dismissal of a perfected appeal upon motion of a party: (1) for want of prosecution if the
party seeking review has abandoned the review; (2) if the application for review is frivolous,
moot, or solely for the purpose of delay; or (3) except as provided in rule 18.1, for failure to file
certain pleadings not applicable here. RAP 18.9(c)."®

Of these, the only issue raised by the City is whether this appeal is moot. An appeal is
moot only where it “presents purely academic issues and where it is not possible for the court to
provide effective relief.” Klickitat Cty. Citizens Against Imported Waste v. Klickitat Cty., 122
Wn.2d 619, 631, 860 p. 2d 390, (1993), as amended on denial of reconsideration (Jan. 28, 1994)
As the moving party, the City bears the burden to show that all of the issues raised by the Ballard

Businesses on appeal are moot.

'® The City purports to file its Motion to Dismiss under CR 12(b)(6). Although the Superior Court’s civil rules
govern “procedural matters,” they do not govern the Ballard Businesses’ right to maintain an appeal. Nevertheless,
the Ballard Businesses would also prevail under the CR 12(b)(6) standard, because dismissal is only appropriate
where the City demonstrates that “it appears beyond doubt that the plaintiff can prove no set of facts, consistent with
the complaint, which would entitle the plaintiff to relief.” Lawson v. State, 107 Wn.2d 444, 448 (1986). CR 12 sets
for the timing and defenses that a defendant is required to raise in response to a complaint. If CR 12(b)(6) were to
apply, then the City waived its rights to challenge this Court’s subject matter jurisdiction by failing to respond,
within 20 days, to the Ballard Businesses’ petition.
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B. SDOT’s Preparation of an EIS Does Not Render the Many Issues Raised on
Appeal Moot

The Ballard Businesses met the statutory prerequisites for perfecting their appeal, and are
properly before this Court. The City’s arguments that the pending appeal is moot are easily
dispatched by a cursory review of the Ballard Businesses’ Complaint, which includes requests
for injunctive relief, statutory and constitutional writs, and is more than a simple request for this
Court to order SDOT to prepare an EIS. In fact, the Ballard Businesses are not requesting
judicial review of the Examiner’s order to prepare an EIS—it prevailed on that issue-—and are
not seeking direct review of a yet-to-be issued final EIS. Instead, the Ballard Businesses are
seeking appellate review of the myriad other issues preserved to date in the voluminous record.

The only reason the City cites for the contention this litigation is now moot is that SDOT
is preparing to issue the final EIS. The City presented no evidence, however, to suggest that
SDOT’s yet-to-be issued final EIS satisfies any of the issues and requests for relief raised in the
Ballard Businesses’ Complaint. For this reason alone, the City’s Motion is without merit.

Likewise, the Motion is not supported by controlling law. The City cites a single case,
Klickitat, 122 Wn.2d at 631., for the general proposition that a case may be dismissed if it is
moot."” Motion to Dismiss at p. 7, fn. 25. In reality, the Washington Supreme Court’s Klickitat
decision held that a SEPA case very similar to this one was not moot, in the context of a SEPA
appeal, where a new action is “standing on [a prior remanded action]’s shoulders, so to say.”
Klickitat, 122 Wn. 2d at 631-632. In Klickitat, the Yakima Indian Nation filed an administrative
appeal on a County’s decision to adopt a 1990 Comprehensive/Solid Waste Plan Update and an
EIS on the grounds that the EIS was inadequate. While that appeal was pending, the County
adopted a revised Plan Update (the “1992 Addendum”). The Supreme Court held that “[t]he

1992 addendum is not a completely new update or plan standing alone,” noting that the new

19 The Klickitat case was not decided in the context of a motion to dismiss, but rather was made after briefing and
argument of all appellate issues.
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action “does not purport to correct any of the alleged errors in the 1990 Plan Update and EIS,
which the Yakima argued was inadequate.” Id. at 631-632.

Here, the issues preserved on appeal “stand on the shoulders” of record and proceedings
in this case. Those issues do not disappear simply because the City elected to prepare an as-yet-
unseen Final EIS for the Missing Link. Moreover, the adequacy of the Final EIS also stands on
the shoulders of, and will be measured against, the record preserved on appeal and the
Examiner’s and this Court’s prior Orders. All of this is properly preserved and perfected before
this Court and is not rendered moot simply because the City may or may not take an action in the

future. As Judge Rogers explained his 2011:

It is simply not fair to defer decisions and to trust the party making the decision to reach
the right outcome, because this defeats the entire policy of [SEPA] review.

See 2011 Order of Remand.*®

Judicial review of the errors made by the Examiner, which guide the preparation of an
EIS, is not “purely academic.” For instance, this Court could issue injunctive relief preventing
construction of the Missing Link while the project undergoes judicial review, or could determine
that SDOT, in its EIS process, is required to consider the Shoreline Management Act or the
Shoreline Master Program; is required to study traffic safety and hazards outside the Shilshole
Segment; or allow, where prohibited by the Examiner, the Ballard Businesses’ experts to use the
word “safety” at the hearing, which it was categorically prohibited to do during multiple
hearings.

Whether it is couched in terms of mootness or ripeness, the City’s arguments are without
merit. The City has not and cannot meet its burden to show that the issued raised on appeal are

“purely academic” and subject to dismissal.

20 A copy of the 2011 Order of Remand is attached at Exhibit C to Brower Decl., Transcript of Proceedings, p. 5,
lines 8-9.
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C. This Case Involves a Question Of Continuing and Substantial Public Interest

Washington courts consistently hold that even if a case is moot, jurisdiction may be
maintained “if it involves a question of continuing and substantial public interest.” Klickitat, 122
Wn.2d at 632; In re Det. Of T.A.H.-L, 123 Wn.App 172, 176 (2004). The criteria the court
should consider are: (1) whether the issue is of a public or private nature; (2) whether an
authoritative determination is desirable for future guidance; (3) whether the issue is likely to
recur; and (4) whether there is genuine adverseness and quality advocacy on the issues.”!

As in Klickitat, these criteria are met here. The Missing Link is a public project for
which the City has repeatedly and continually failed to meet SEPA’s procedural and substantive
requirements. The City’s clear pattern of failure continues with the draft EIS, which, among
other deficiencies, fails to provide any additional design details for the Shilshole Segment,
despite being ordered by Judge Rogers to more fully design it, and the Examiner’s subsequent
finding that SDOT’s nominal design created hazards instead of remedying them. At each level
of this appeal, the City has repeatedly erred and the Ballard Businesses have continued to shed
light on an otherwise suspect process. There is no other channel for the Ballard Businesses, or
any other member of the public, to keep their public officials accountable and no other way for
the Ballard Businesses to resolve the many issues pending on appeal, for example, SDOT’s
failure to comply with the SMA or the Examiner’s decision to forbid the Ballard Businesses to
use the word “safety.” The public has a continuing and substantial interest in challenging its
government, at any level, when it is failing to follow the law. If this Court dismisses this case, it

will deprive the Ballard Businesses from seeking redress from our judicial system when they

have been repeatedly wronged and strung along for so many years.

2 Klickitar, 122 Wn.2d at 632.
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D. This Court’s Prior Orders Are Binding

This Court retained jurisdiction to address “any further administrative appeals of actions
taken in response to this Order, and for entry of a final order upon compliance with this court’s
Second Order of Remand.” See Exhibit C to Brower Decl., 2012 Order Page 2, at § 7. The
Ballard Businesses properly appealed the result of that remand (the Examiner’s 2012 Order) to
this Court and the parties agreed to consolidate the two Cause numbers. In 2014 and continuing
through 2016, the parties stipulated to and the Court issued binding Orders staying this matter
and revising the Case Schedule Order pending the City’s issuance of the final EIS. See Exhibits
E and F to the Brower Decl. The City is bound by those stipulated Orders.

E. The City’s Ripeness Argument Is Entirely Speculative

The City makes a speculative argument that this case might become unripe if the as yet
unissued final EIS is inadequate and if the Ballard Businesses file an administrative appeal of
some new aspect of the City’s yet-to-be-issued final EIS. The City cites to no substantive rule or
procedure that would allow for dismissal of the present litigation on this speculative basis, and it
certainly does not fall within RAP 18.9.

As part of its speculative assertion regarding ripeness, the City argues that its decision to
voluntarily prepare an EIS for the entire Missing Link somehow invalidates the Examiner’s 2012
Order. That is not the case. The Examiner only partially invalidated SDOT’s DNS with respect
to the Shilshole Segment, not the entire Missing Link, and SDOT still has not complied with the
Examiner’s 2012 Order. The Ballard Businesses did not appeal the finding, upon which it
prevailed. The Ballard Businesses sought appellate review to reverse other findings of the
Examiner. SDOT’s decision to voluntarily undertake an EIS on the whole of the Missing Link
does not remedy the underlying errors sought to be corrected by this appeal. Nor does the
Ballard Businesses’ agreement to stay this appeal to work cooperatively with the City while it

attempts to voluntarily remedy the issues on appeal render this appeal unripe or moot.
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The City’s “ripeness” argument sounds very much like its “mootness” argument, and
must be rejected. As discussed above, even if SDOT were to issue a final EIS, this only partially
addresses one of the several issues raised by the Ballard Businesses in this appeal, and our Court
of Appeals recognized that the Ballard Businesses have valid issues preserved on appeal that will
ultimately affect the outcome of this case. At minimum, the issue of whether SDOT will ever
comply with the Examiner’s 2012 Order is ripe for review. As a result, the City’s Motion to

Dismiss fails on this ground and should be denied.

F. Equitable Estoppel Applies To Prevent the City from Moving to Dismiss
After a Delay for Which It Was the Sole Cause

The City’s motion to dismiss relies heavily on its complaints that the litigation has been
pending for many years. The City has no one to blame for the delay but itself. The Ballard
Businesses forewent their opportunity to proceed with this appeal in reliance on the City’s
assertions that SDOT’s voluntary EIS would satisfy the Ballard Businesses’ appellate issues.
The parties hoped that once the Ballard Businesses saw the final EIS, which is five years in the
making, they would be satisfied and dismiss the litigation voluntarily. Now, on the eve of
issuance of the final EIS, the City moved for dismissal. The City should be estopped from
seeking dismissal of this case in light of its representations regarding the EIS and the parties’
stipulated stays.

Equitable estoppel applies when the following factors are demonstrated by clear, cogent,
and convincing evidence: (1) an admission, statement, or act inconsistent with the claim
afterwards asserted; (2) action by the other party on the faith of such admission, statement, or
act; and (3) injury to such other party from allowing the first party to contradict or repudiate such
admission, statement, or act. Pioneer Nat. Title Ins. Co. v. State, 39 Wn. App. 758, 760, 695
p.2d 996 (1985) (citing Finch v. Matthews, 74 Wn.2d 161, 171n.3 (1968)). The doctrine applies

to a governmental entity “when necessary to prevent a manifest injustice, and the exercise of
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governmental powers will not thereby be impaired.” Id. at 760 (citing Shafer v. State, 83 Wn.2d
618, 622 (1974)).

Here, the parties negotiated and entered into binding stays so the City could prepare and
issue a draft and final EIS, which it has yet to complete. In 2012 through 2013, the parties
negotiated regarding whether to proceed or stay this litigation. The Ballard Businesses initially
objected to the stay, nothing that the appeal included “a number of issues that cannot wait until
the City prepares an EIS or the Examiner opines on the adequacy of any such EIS.”* The
Ballard Businesses raised, for example, the issue of whether SDOT would prepare an EIS for the
entire Missing Link or just the Shilshole Segment, the timing, and the types of matters that would
be evaluated in the EIS. See also Brower Decl., Exhibit N. The Ballard Businesses offered to
“put this matter ‘on hold’ by stipulating to the proposed order I sent you that is keyed to the
EIS.”?

The fact that the City is truly working to prepare a comprehensive EIS as you
state makes it even more logical to wait. Once SDOT issues the EIS we will
know whether one, two, three, or all of the issues in the current appeal will be
moot. At that time, both sides will be in a better position to evaluate what, if any,
issues remain.

Id. In reliance on the City’s assertions, the Ballard Businesses refrained from moving forward
with the appeal of the Examiner’s 2012 Order.?* Had the Ballard Businesses not believed they
would have the opportunity to review the final EIS, they would not have agreed to the stay and
would have prosecuted this appeal. If the City is now allowed to take the position that this case

is subject to dismissal after years of waiting for an EIS to be submitted, the Ballard Businesses

22 Exhibit M to Brower Decl.
3 Exhibit O to Brower Decl.
# By agreeing to stay this appeal, the Ballard Businesses also forwent their right to obtain a final order from this
Court and seek appeal to the Washington Court of Appeals. See Salmon Bay Sand & Gravel Co., No. 65572-8-1
(Sept. 16, 2010)—Exhibit A.
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will suffer significant injury—namely, their ability to pursue an appeal of the errors of law and
fact made by the Examiner in its 2012 Order.

SDOT is the lead agency and the project proponent, and completely controls the timeline
for issuance of a final EIS. By proposing to tie case management deadlines to the issuance of the
final EIS, and then moving for dismissal after five years has passed, the City essentially took
control of the timeline of this appeal and made promises that it knew it would not keep. The City
strung the Ballard Businesses along for five years, and is now arguing that very process destroys
the Ballard Businesses’ appellate rights. Such a result is unjust and inconsistent with the Ballard
Businesses’ rights to ensure that their government is acting consistent with SEPA and the public
good. The Ballard Businesses should, at minimum, be allowed to continue with the current case
management deadlines until they have the chance to review the EIS and decide whether or not to

voluntarily dismiss.

IV. CONCLUSION
For the reasons set forth above, the Court should deny the City’s Motion to Dismiss.

DATED this 3™ day of May 2017.

VERIS LAW GROUP PLLC

By Joshua C. Brower

Joshua C. Brower, WSBA #25092

Danielle N. Granatt, WSBA #44182

Leah B. Silverthorn, WSBA #

Attorneys for Plaintiff Salmon Bay Sand and Gravel, Inc.
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DECLARATION OF SERVICE

I declare under penalty of perjury under the laws of the State of Washington that on this
date I caused the foregoing document and the Declaration of Joshua C. Brower in Support of the
Plaintiffs’/Petitioners’ Response in Opposition to the City of Seattle’s Motion to Dismiss to be

served on the following persons via the methods indicated:

Overnight Delivery via Fed Ex

First Class Mail via USPS

Hand-Delivered via ABC Legal Messenger
Facsimile

E-mail/KC ECF

Dated at Seattle, Washington, this 3rd day of May, 2017.

/s/ Megan Manion
Megan Manion, Veris Law Group

4846-5334-8423,v. 6

Veris Law Group PLLC
DECLARATION OF SERVICE 16 1809 Seventh Avenue, Suite 1400

Seattle, Washington 98101
tel 206.829.9590 fax 206.829.9245




EXHIBIT G



—

O 00 3 & v s W N

1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

THE HONORABLE SUZANNE PARISIEN
HEARING: May 19, 2017
TIME: 11:00 AM

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

SALMON BAY SAND & GRAVEL,
INC., BALLARD CHAMBER OF |
COMMERCE, SEATTLE MARINE
BUSINESS COALITION, BALLARD
OIL COMPANY, NORTH SEATTLE
INDUSTRIAL ASSOCIATION, and the
BALLARD INTERBAY NORTHEND
MANUFACTURING & INDUSTRIAL
CENTER, f

Plaintiffs/Petitioners,

Vs,

THE CITY OF SEATTLE, THE
SEATTLE DEPARTMENT OF
TRANSPORTATION, THE SEATTLE
HEARING EXAMINER, and

THE CASCADE BICYCLE CLUB,

Defendants/Respondents.

NO. 09-2-26586-1 SEA

ORDER DENYING RESPONDENTS’
MOTION TO DISMISS

EErmosee) €°P

[CLERK’S ACTION REQUIRED]

ORDER DENYING MOTION TO DISMISS

THIS MATTER having come for hearing before the Court on Respondent City of

Seattle’s Motion to Dismiss, and the Court having considered the files and records herein, |
i

arguments of the parties, Respondent City of Seattle’s Motion to Dismiss along with the |

Declaration and Exhibits submitte%d in support thereof, the Memorandum of Cascade Bicycle |

Club in Support of City of Seattle Motion to Dismiss, the Petitioner’s Response in Opposition to

the City of Seattle’s Motion to Dismiss, as amended, along with the Declaration and Exhibits

ORDER

Veris Law Group PLLC
1809 Seventh Avenue, Suite 1400
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:
: |
submitted in support thereof, and th;e City’s Reply in Support of the Motion to Dismiss, along ‘

| .
with the Declaration and Exhibits submitted in support thereof, and the Court having been fully

advised on the matter,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Respondent City of ‘

Seattle’s Motion to Dismiss is DENIED.
A
DATED this day of May, 2017.

v ¢

Honorable Suzanne Parisien

Presented By:
VERIS LAW GROUP PLLC

Joshua C. Brower, WSBA #25092
Danielle N. Granatt, WSBA #44182
Leah B. Silverthorn, WSBA # 51730

Attorneys for Plaintiffs/Petitioners ;

i

¢
£

Veris Law Group PLLC
ORDER 2 1809 Seventh Avenue, Sulte 1400

Seattle, Washington 98101
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FINAL ENVIRONMENTAL IMPACT STATEMENT

the street. Unregulated parking occurs on both sides of the street. The No Build Alternative serves as the
baseline condition against which the Build Alternatives are compared over time to their 2040 design year.
The year 2040 was used as the timeline to analyze the impacts of the project. Over that time period,
population and employment growth is expected to continue in the Ballard neighborhood, leading to an
increase in traffic congestion, parking demand, and the number of people walking and biking.

Build Alternatives

The FEIS analyzes five possible alternatives for completing the Missing Link: the Preferred, Shilshole
South, Shilshole North, Ballard Avenue, and Leary Alternatives. The alternatives described below are
conceptual routes designed to provide distinct alternatives for analysis in the FEIS.

Preferred Alternative

The Preferred Alternative (illustrated in Figure ES-1) is a combination of components of the previously
analyzed Build Alternatives. Except for one minor route connection (as described below), the Preferred
Alternative does not contain any route segments or components that were not analyzed in the DEIS. The
Preferred Alternative is most similar to the Shilshole South Alternative, but its westernmost portion
contains elements of both the Leary and Shilshole North Alternatives. The Preferred Alternative does not
share any segments or components of the Ballard Avenue Alternative.

There would be changes to parking areas, travel and motor vehicle lanes, as well as intersection
configurations on both sides of the streets along the Preferred Alternative. The trail would accommodate
users on a newly paved, grade-separated surface for most of its length. Route specifics are described
below.

Beginning at the existing western trail end (at the Ballard Locks), the trail would continue east along the
south side of NW 54™ St until it turns into NW Market St. The trail would continue along the south side
of NW Market St, until the intersection with 24™ Ave NW. Up to this point, the Preferred Alternative
follows the same route as both the Shilshole North and Leary Alternatives. At the intersection of NW
Market St and 24" Ave NW, the Preferred Alternative would head south on the west side of 24" Ave NW
for approximately 125 feet before the intersection with the sou th side of Shilshole Ave NW. The
Preferred Alternative would then cross 24™ Ave NW and proceed along the south side of Shilshole Ave
NW, continuing onto the south side of NW 45" Stto 1 1™ Ave NW, and the eastern terminus of the trail.
This section of the Preferred Alternative route is identical to the Shilshole South Alternative.

From the existing western trail end at the Ballard Locks, the trail would be north of the Ballard Terminal
Railroad (BTR) tracks until just past 17" Ave NW, at which point the trail would cross to the south of the
tracks. A signal would be installed at the intersection of Shilshole Ave NW and 17" Ave NW. The signal
would facilitate nonmotorized user crossings of Shilshole Ave NW and allow for better traffic flow
between Shilshole Ave NW and 17" Ave NW, which would provide a benefit to traffic mobility and trail
users.

The trail width would vary somewhat throughout the corridor due to existing conditions and constraints,
but would generally be between 10 and 12 feet wide. Based on the design concepts, the typical right-of-
way on Shilshole Ave NW for this alternative would include a barrier or buffer zone adjacent to the
railroad tracks, a multi-use trail, a barrier or buffer zone adjacent to the vehicle travel lanes, two vehicle
travel lanes, and preservation or addition of parking areas where feasible (Figure ES-1). See Chapter 7,
Transportation, for additional detail on this and all other Build Alternatives.

ES-2 BURKE-GILMAN TRAIL MISSING LINK
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FINAL ENVIRONMENTAL IMPACT STATEMENT

e Ballard Avenue NW;
e NW Vernon Place;

o 20™ Avenue NW;

o 17" Avenue NW;

o 15" Avenue NW; and

e 14" Avenue NW.

If NW Vernon Pl is used as a connector segment, then a signal at NW Vernon Pl and Shilshole Ave NW
may also be warranted, depending on whether the trail would continue on the north or south side of
Shilshole Ave NW. -

Features Common to All Build Alternatives

{

Roadway Design and Safety Considerations

Although safety itself is not an element of the environment required to be analyzed under SEPA, a focus
of the FEIS is the analysis of potential “traffic hazard” impacts, as well as design treatments and other
measures that may be taken to mitigate those potential impacts. Regardless of any relation to SEPA,
safety is a key component of this project (and all SDOT projects), and therefore is described throughout
the FEIS.

The SDOT design process relies on City standards and guidelines, such as the City of Seattle’s Standard
Plans for Municipal Construction and Right-of-Way Improvements Manual (SDOT, 2012), which have
been developed through research and adaptation of national publications. In addition to City standards,
SDOT consistently follows national guidelines developed by the American Association of State Highway
and Transportation Officials (AASHTO), National Association of City Transportation Officials
(NACTO), and Federal Highway Administration (FHWA). The final construction documents rely on a
milestone schedule that allows for a thorough quality control process where the design is vetted through
several SDOT divisions and City of Seattle departments, whose expertise is applicable to the project.
These reviews occur at multiple checkpoints during design.

Given the City’s diverse mobility needs, which include motorized and nonmotorized users, it is common
for multiple modes of transportation to interact with each other. These areas may include but are not
limited to intersections, driveways, or shared roads. While these interactions may introduce potential
conflicts, they are not inherently traffic hazards. Designing to increase predictability between modes of
travel is a priority of any project and standard practice.

Roadway designs would vary for each alternative based on factors such as intersection geometry, vehicle
volumes, nonmotorized users, and types of vehicles. This section describes roadway modifications,
intersection treatments, driveway design, and parking modifications that could be incorporated during the
final design phase of the project to address safety, access, nonmotorized users, and vehicle types. Similar
concepts can be found throughout the city and in design documents such as the Urban Bikeway Design
Guide (NACTO, 2015) and Guide for Development of Bicycle Facilities (AASHTO, 2012). These
features are common to all Build Alternatives, but the location and other specifics would vary by
alternative. Chapter 7, Transportation, provides additional detail related to these design considerations.
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points between motor vehicles and bicyclists and reduce the likelihood of collisions because potential
conflict points would be clearly identifiable by both motor vehicle drivers and trail users. Potential
conflict points would be clearly organized and delineated, which would allow motor vehicle drivers and
trail users to be aware of where to travel cautiously. A dedicated facility would also reduce the likelihood
of nonmotorized injury incidents by providing a facility that safely traverses or avoids obstacles in the
study area such as the railroad tracks. The BGT Missing Link would be designed to clearly delineate trail
user space from the roadway and would include safety features such as buffers, pavement markings,
raised crosswalks, curb treatments, signage, and lighting.

Although the Preferred Alternative would improve overall safety compared to the No Build Alternative,
there is potential for some new impacts depending on final design. Those potential impacts include:

e  Sight distance concerns at driveway crossings with the BGT Missing Link;
o Conflicts between vehicles and nonmotorized users at trail crossings;

o  Conflicts between nonmotorized users and trail design features, such as planter strips and
curbing; and

o Conflicts between vehicles and trail design features, such as planter strips and curbing.

These potential new impacts would be minimized through detailed review during the trail design process,
such as conducting detailed sight distance reviews at each driveway intersection during final design.
However, these impacts may not be eliminated entirely. Under the Preferred Alternative, there would be
sight distance concerns for exiting vehicles at four driveways on the south side of NW Market St between
the Ballard Locks driveway and 26" Ave NW where buildings are constructed up to the property lines.
Buildings and structures adjacent to the trail could reduce visibility for both veh icles and trail users.
Sidewalks would be provided between the properties and the trail, which would improve sight distances
by providing a buffer of 10 feet from the property frontage.

There could be conflicts at trail crossings with driveways and intersections, including delay for
nonmotorized users and vehicles while waiting for shared areas to clear, as well as collisions. As
discussed in Section 1.7, Features Common to All Build Alternatives, the final design of the trail would
include safety features to reduce conflicts between trail users and vehicles. Under the Preferred
Alternative, there would be no sight distance issues on Shilshole Ave NW because the BTR tracks would
be relacated to allow the trail to be placed farther from property lines, as discussed in the Freight Rail
section. Wherever possible at driveways along the alignment of the Preferred Alternative, signage,
pavement markings, and advanced warning systems, among other safety enhancements, would be used to
notify trail users and vehicle drivers that there is a trail crossing. In addition to these safety enhancements,
drivers would be required to stop before continuing across the trail as described under SMC 1 1.58.230,
which states:

“Except as directed otherwise by official traffic-control devices, the driver of a vehicle emerging
from any alley, driveway, private property, or building shall stop such vehicle immediately prior
to driving onto a sidewalk or onto the sidewalk area extending across any alley or driveway, or
onto a public path, and shall yield the right-of-way to any pedestrian or bicyclist as may be
necessary to avoid collision, and upon entering the roadway of a street shall yield the right-of-
way to all vehicles approaching on the roadway.”

There would be no sight distance concerns for vehicles entering driveways because trail crossings would
be clearly marked with signage, pavement markings, and other safety enhancements, and buildings would
not block views of the trail. Driveway widths would be wide enough to safely accommodate industrial
and commercial traffic.
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