BEFORE THE HEARING EXAMINER
CITY OF SEATTLE

In the Matter of the Appeals of S-15-001 and S-15-002
FOSS MARITIME and PORT OF SEATTLE

From an interpretation by the Director, Director’s Interpretation:
Department of Planning and Development 15-001

ORDER ON MOTION FOR RECONSIDERATION

1. On June 23, 2015, the Hearing Examiner issued an order allowing intervention by the “T-
5 Intervenors™ (T-5) in the above-referenced appeals, but limiting them to intervention pursuant
to Hearing Examiner Rule (HER) 3.09(d), which allows a substantially interested person to
intervene for the purpose of preserving an appeal. The Hearing Examiner also permitted T-5 to
provide pre- and post-hearing briefs. On July 2, 2015, T-5 requested reconsideration of that
order and seek to be able to participate in the hearing. No responses were filed by the other
parties. For the reasons stated below, the motion is granted and T-5 will be permitted to
participate at hearing but with limits as set forth below.

2. Hearing Examiner Rule 3.20 sets out the grounds upon which a party may seek
reconsideration, including irregularity in the proceedings preventing a fair hearing, or a clear
mistake as to a material fact.

3. Hearing Examiner Rule 3.09 governs intervention and provides:

(a) Intervention is not a substitute means of appealing a decision for those who could have
appealed but failed to do so.

(b) A person, organization or other entity who has not filed an appeal may request by motion to
participate in the appeal. The request must state how the person or entity making it is affected by
or interested in the matter appealed, and must demonstrate a substantial interest that is not
otherwise adequately represented. Except as provided in HER 3.09(d) below, a written request
for intervention must be filed with the Hearing Examiner and served on all parties to the appeal
no later than 10 business days prior to the scheduled hearing date.

{¢) In determining the merits of a request for intervention, the Hearing Examiner shall consider
whether intervention will unduly delay the hearing process, expand the issues beyond those
stated in the appeal, or prejudice the rights of the parties. If intervention is granted, the Hearing
Examiner may limit its nature and scope.

(d) The Hearing Examiner may allow a substantially interested person, organization, or other
entity who has not filed an appeal to intervene for the sole purpose of preserving the right to
appeal. Such intervention may be permitted at any time up to the start of the hearing.

4. T-5s motion argues that HER 3.20(a)(a) (irregularity in the proceedings) and (a)(4)
(mistake as to material fact) apply to the Examiner’s June 23 Order. T-5 asserts that the
Examiner’s order, which granted intervention status under 3.09(d), denies T-5 of the opportunity
to participate. T-5 also asserts that a mistake as to a material fact has been made, because the
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Order concludes that T-5’s substantial interests are adequately represented by the Appellants
Foss Maritime and Port of Seattle.

5. As noted in the June 23 Order, under HER 3.09(a), intervention is not a substitute means
of appeal for those who could have appealed but failed to do so. While T-5 argues that it is
being denied a fair hearing, T-5 did not appeal DPD’s decision even though it opposes it. None
of the filings indicate why it did not appeal the decision to the Hearing Examiner, or that it was
somehow prevented by some procedural irregularity from doing so. Had T-5 appealed, it would
have been able to fully participate as an appellant, and to exhaust its administrative remedies in
the event of further review. Instead, it now relies on intervenor status, which must be limited by
HER 3.09; the limits of HER 3.09 do not constitute a procedural irregularity. '

6. T-5 has repeatedly cited the status granted to Intervenor Soundkeeper as support for
granting its request, but the entities are differently situated. Soundkeeper would not have been in
a position to appeal DPD’s decision, since Soundkeeper agrees with DPD’s decision.
Furthermore, if the Hearing Examiner reverses a DPD decision, it is the final decision for the
City. Thus, DPD will not pursue judicial review of the Examiner’s decision, so a party who
supports DPD’s decision is left without recourse if that occurs.

7. To ensure that HER 3.09(a) is met, and that intervention here is not merely a substitute
for an appeal that was not filed, the adequacy of representation already provided by the
Appellants, and level of participation by the intervenor, must be considered. In this case, the
initial order limited T-5 to pre- and post-hearing briefings.

8. T-5"s stated interest in the matter has somewhat evolved over the course of its filings, and
based on the assertions presented in its motion, the previous order will be amended. The motion
asserts that T-5 is not adequately represented by the Appellants Foss Maritime or the Port of
Seattle because T-5 represents a broader and more diverse range of the interests affected by
DPD’s decision, and that T-5"s reqeust meets the liberal standard of Columbia Gorge Audubon
Society v. Klickitat County, 98 Wash. App 618, 989 P.2d 1260 (1999), with regard to whether its
interests will be articulated in this proceeding. T-5s motion also indicates that it would agree to
limits on participation and coordinate its presentations with the other Appellants, to avoid delays
or duplication at hearing. The Examiner agrees that a limited participation at hearing is
consistent with HER 3.09, and therefore T-5 will be permitted to call one witness as it indicated
it would do at the prehearing conference, and to have its counsel participate in the proceedings.

Anne Watanabe

Deputy Hearing Examiner

Office of Hearing Examiner

P.O. Box 94729

Seattle, Washington 98124-4729
(206) 684-0521 FAX: (206) 684-0536

Entered this 14" day of July, 2015.
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BEFORE THE HEARING EXAMINER
CITY OF SEATTLE

CERTIFICATE OF SERVICE

I certify under penalty of perjury under the laws of the State of Washington that on this date [

sent true and correct copies of the attached Order of Continuance and Order on Motion for

Reconsideration to each person listed below, or on the attached mailing list, in the matter of

Foss Maritime Company and Port of Seattle, Hearing Examiner Files: S-15-001 & §-15-002,

in the manner indicated.

Party Method of Service
Foss Maritime Company [] U.S. First Class Mail, postage prepaid
¢/o John C. McCullough ] Inter-office Mail
McCullough Hill Leary, P.S. X E-mail
701 Fifth Avenue, Suite 6600 [ ] Fax
Seattle, WA 98104 [ ] Hand Delivery
jack{@mhseattle.com [] Legal Messenger
David R. West
Garvey Shubert Barer
drwest(@gsblaw.com
Laura Counley
lcounley@mhseattle.com
Dominique Barrientes

dbarrientes@gsblaw.com

Port of Seattle || U.S. First Class Mail, postage prepaid
¢/o Traci Goodwin [] Inter-office Mail

Senior Port Counsel X E-mail

PO Box 1209 [] Fax

Seattle, WA 98111 - [] Hand Delivery
goodwin.t@portseattle.org [] Legal Messenger

Patrick Schneider

Foster Pepper

schnp(@foster.com

Adrian Winder

winda@foster.com




Brenda Bole

boleb@foster.com

Andy McKim []U.S. First Class Mail, postage prepaid
DPD [ ] Inter-office Mail

SMT-18-00 | X E-mail

Andy. McKim(@seattle.gov [ ] Fax

[] Hand Delivery
[] Legal Messenger

Eleanore Baxendale

City Attorney’s Office

701 Fifth Avenue, Suite 2050
Seattle, WA 98104

Eleanore Baxendale@seattle.gov

Rose Hailey
Rose.Hailey(@seattle.gov

Trudy Jaynes
Trudy.Jaynes@seattle.gov

[ ]U.S. First Class Mail, postage prepaid
[7] Inter-office Mail

X] E-mail

[ Fax

[] Hand Delivery

[] Legal Messenger

Molly Barker
Veris Law Group
molly@verislawgroup.com

Joshua Brower
josh@verislawgroup.com

Patti Goldman
Earthjustice
pgoldman(@earthjustice.org

Matthew Baca
mbaca@earthjustice.org

Eudora Powell
epowell@earthjustice.org

[ ] U.S. First Class Mail, postage prepaid
[ ] Inter-office Mail

E-mail

[ ] Fax

[] Hand Delivery

[] Legal Messenger

Betty Galarosa
Betty.Galarosa@seattle.gov

Reta Cunnetubby-Gonzales
Reta.Gonzales@seattle.gov

Denise Minnerly
Denise. Minnerly(@seattle.gov

] U.S. First Class Mail, postage prepaid
[] Inter-office Mail

[X] E-mail

[] Fax

[ ] Hand Delivery

[] Legal Messenger




Sue Putnam
Sue.Putnam{@seattle.gov

PRC
PRC(@seattle.gov

Dated: July 14, 2015

Tiffany Ku/”
Legal Assistant



