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BEFORE THE HEARING EXAMINER

CITY OF SEATTLE
In the Matter of the Appeal of: ) Hearing Examiner File:
) S-15-001 and S-15-002
)
FOSS MARITIME COMPANY ) DEPARTMENT OF PLANNING AND
) DEVELOPMENT’S OPPOSITION TO T-5
) INTERVENORS’ MOTION TO
from an interpretation by the Director, ) INTERVENE
Department of Planning and Development. )
)

Le RELIEF REQUESTED

The Department of Planning and Development (DPD) asks the Hearing Examiner to deny
the “T-5 Intervenors’” Motion to Intervene or in the alternative to limit and condition intervention to
the single interest Intervenors assert: whether DPD has the right to interpret the scope of a specific
issued use permit to determine what activities the permitted use allows. In suggesting this
alternative, DPD does not waive its Motion to Dismiss this claim for lack of jurisdiction. If that
motion is granted, then these intervenors have no remaining interest in this appeal and should not be
allowed to generally participate on other issues, which are outside their interest.

IL FACTS
Although Intervenors style themselves “T-5” Intervenors, none of them is located at

Terminal 5. The facts show all, except the three advocacy groups, use moorage at other locations
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throughout the City,' and the three advocacy groups (a maritime poiicy group, labor union, and
trade association) have no moorage at all.

Of these intervenors, two are clearly in the business of operating cargo terminals that are
well within the SMA cargo terminal definition and the uses allowed in the Interpretation: SSA and
Alaska Marine Lines.

The interpretation determines whether the activities authorized under the definition of a
“cargo terminal” at Terminal 5 include mooring an oil rig and accompanying vessels, either as part
of the cargo terminal use or as an accessory use to a cargo terminal under the City’s Shoreline
Master Program (SMP) regulations, Seattle Municipal Code (SMC) Ch. 23.60 (now Ch. 23.60A). It
concludes that an additional permit is needed for that activity.

In this appeal both Foss Maritime Company (Foss) and the Port of Seattle (Port) contend the
interpretation changes the scope of issued permits, which they claim would be unlawful.® The
City’s Motion to Dismiss seeks to dismiss these claims because they are based on estoppel,* and so
outside the jurisdiction of the Hearing Examiner. The Hearing Examiner’s jurisdiction is limited to
the scope of review specifically set out in the Seattle Municipal Code (SMC),’ in this case the
meaning, application or intent of any development regulation in Title 23.°

Intervenors’ motion contends that they “hold or rely on various landward or water-
dependent entitlements or permits from DPD and the City of Seattle,”” but not the permit issued

for Terminal 5. In fact, they claim they are interested in Port and other facilities “throughout

' Motion, p. 2, line 18 to p. 3, line 11.
Exhibit 1 from http://www.ssamarine.com/locations/paciticnw/terminall 8.asp
and http://www.lynden.com/aml/
* Foss Amended Notice of Appeal, p. 6, line 23 to p. 8 lines 4; Appeal of Port of Seattle, p. 5, issue 2.
* Chelan County v. Nykreim, 146 Wn.2d 904, 933 and 9338-40, 52 P.3d 1 (2002).
> Chausee v. Snohomish County Council, 38 Wn. App. 630, 636, 689 P.2d 1084 (1984).
§ Seattle Municipal Code (SMC) 23.88.020.A and G.5.
" Motion, p. 2, lines 13-14.
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Seattle, beyond Terminal 5° and “future use” of those facilities.” They assert they have an
interest in the reliability of permits."”

In addition Intervenors assert they have an interest in “constitutional rights,” though they
do not identify them, and it is impossible to determine whether those rights are the ones asserted
by Appellants, or whether Intervenors are seeking to expand the issues in this appeal. The City’s
Motion to Dismiss seeks to dismiss constitutional claims as outside the Hearing Examiner’s
jurisdiction."

Intervenors assert that the decision would “directly or indirectly impair Intervenors’
ability to carry out activities.”'> They say:

If upheld in this Appeal, DPD’s reinterpretation of the permit
could adversely affect all of these operations
e by directly affecting operations at Terminal 513

e Dby indirectly adversely impacting operations at the Port or
maritime facilities throughout Seattle!*

e by calling into question the validity/viability of permits and land
use entitlements issued to the intervenors or parties with whom
they do business."

(bullets added). Intervenors do not sate how requiring an additional permit at Terminal 5 affects
them, and they are not located there.

Intervenors also assert that “fishing vessel or freight barges could be barred from docking or

mooring for off-season storage and maintenance at port facilities, because DPD changed its

¥ Motion, p. 2, lines 16-17.

° Id, line 17.

' Motion, p. 4, line 12.

" Chausee, 38 Wn. App. at 636.
12 Motion, p. 5 lines 2-7.

" Motion, p. 7, lines 24-25.

" Motion, p. 8, line 1.

15 Motion, p. 8, lines 2-3.

DEPARTMENT OF PLANNING AND DEVELOPMENT’S Peter S. Holmes
OPPOSITION TO T-5 INTERVENORS’ MOTION TO jg’ﬁl? Cliy Asney

ifth Ave., Suite 2050
INTERVENE - 3 Seattle, WA 98104-7097

(206) 684-8200




10
11
12
13
14
15
16
17
18
19
20
21
22

23

mind.”"® However, the Interpretation, Conclusion 12, finds that this activity would be allowed
under the “cargo terminal use” at Terminal 5.

Intervenors assert their participation will not affect the case schedule, but also claim:
“Without intervention T-5 Intervenors would be deprived of the ability to present relevant
information and legal argument to challenge the broad and unintended consequences of DPD’s
Interpretation.'’

III. ARGUMENT AND AUTHORITY

Under Hearing Examiner Rule 3.09 Intervenors must:

e Show how the person or entity making it is affected by or interested in the matter

appealed and

e Must demonstrate a substantial interest

o that is not otherwise adequately represented.

The Interpretation interprets, and is limited to, how a provisions of Title 23 (the Shoreline
Master Program’s definition of cargo terminal and accessory use in Chapter 23.60/23.60A) apply
to Terminal 5 and the proposed activity of mooring an oil rig there. |

Intervenors are not directly affected by the result of the Interpretation of what is allowed
at Terminal 5; none of them operate there. They all operate elsewhere. An interpretation is
limited to the specific property that is subject to the interpretation:

Interpretations generally. A decision by the Director as to the
meaning, application or intent of any development regulation in

Title 23 or in Chapter 25.09, Regulations for Environmentally
Critical Areas, as it relates to a specific property . . . '°

' Motion, p. 8, lines13-15.
17 Motion, p. 9, lines 1-2.
18 SMC 23.88.020.A.
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The Interpretation does not apply to Intervenors at their locations. They are not affected by
the substance of the interpretation. This is different from the intervention granted in Loveless v.
Yantis" where the court found intervenors had a direct property interest in the property subject to
appeal and would have been bound by decisions affecting their property rights.

The matter appealed - whether the Interpretation is correct under Title 23 - céannot affect a
“substantial” interest of these Intervenors. Nor is there any question that on this topic Foss and the
Port can adequately address this topic, as Intervenors acknowledge: “Appellants are focused on
DPD’s Interpretation that the Operations are no longer a cargo use.”°

These Intervenors’ focus is on DPD’s authority to make a use interpretation concerning an
issued permit. Intervenors’ issue is whether the City is barred from taking this action. This is not
“the matter appealed,” which is the “meaning, application or intent” of provisions in Title 23.

Intervenors erroneously contend that Appellants Foss and Port cannot adequately represent
the Intervenors’ interest on this broader issue, but both Appellants have raised this specific issue in
their appeals.”’. Intervenors® position here is unlike Loveless, where the court found that the county
could not represent intervenors’ interests because the county failed to focus on the very issues that
were the basis for the court’s decision.”? In addition, the court found the county was focused on the
rights of the general public in platting regulations, while the intervenors presented a “more sharply

focused and sometimes antagonistic viewpoint to that of the county as a whole.”” Here the

interest of Foss and the Port are identical to that of the Intervenors’: the rights of permit holders.

1982 Wn.2d 754, 513 P.2d 1023 (1973).

% Motion, p. 8, lines 5-6.

> Foss Amended Notice of Appeal, p. 6, line 23 to p. 8, lines 4; Appeal of Port of Seattle, p. 5, issue 2.
? Loveless, 82 Wash.2d at 759.
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In addition, Intervenors’ participation is likely to affect thé trial schedule. They claim they
will present testimony on the unintended consequences of interpreting the scope of permits already
issued. This is far afield from the substance of the Interpretation, will require additional testimony
on indirect effects that are not germane to any of the issues raised by Appellants: it is in essence an

argument that allowing such an interpretation is bad public policy. Moreover, Intervenors admit

9924

that this is an “indirect adverse impact,”" and so not a basis additional testimony.

IV. CONCLUSION
The motion to intervene should be denied as failing to establish an affected interest in the
matter appealed or a substantial interest that cannot be adequately represented by the parties.
Alternatively, if intervention is granted, it should be limited to whether DPD is estopped from
issuing an interpretation on issued permits.
DATED this 18" day of June, 2015.

PETER S. HOLMES
Seattle City Attorney

By:  s/Eleanore S. Baxendale, WSBA #20452
Assistant City Attorney
eleanore.baxendale(@seattle.gov
Seattle City Attorney’s Office
701 Fifth Ave., Suite 2050
Seattle, WA 98104-7097
Ph: (206) 684-8232
Fax: (206) 684-8284
Attorneys for Respondent
Department of Planning and Development

24 Motion, p- 8, line 1.

DEPARTMENT OF PLANNING AND DEVELOPMENT’S Peter S. Holmes
OPPOSITION TO T-5 INTERVENORS’ MOTION TO 3351‘“;‘? e |

ifth Ave., Suite 2050
INTERVENE - 6 Seattle, WA 98104-7097

(206) 684-8200




10
11
12
13
14
15
16
17
8
19
20
21
22

23

CERTIFICATE OF SERVICE

I certify that on this date, I electronically filed a copy of the Department of Planning
and Development’s Opposition to T-5 Intervenors’ Motion to Intervene with the Seattle
Hearing Examiner using its e-filing system.

I also certify that on this date, a copy of the same document was sent to the following
parties listed below in the manner indicated:

John C. McCullough (X) email: jack@mbhseattle.com
McCullough Hill Leary P.S.

701 Fifth Avenue, Suite 6600

Seattle, WA 98104-7006

Attorneys for Appellant
Foss Maritime Co.

David R. West (X) email: drwest@gsblaw.com
Donald B. Scaramastra (X) email: dscaramastra@@gsblaw.com
Daniel J. Vecchino (X) email: dvecchio@gsblaw.com
Garvey Schuber Barer

1191 — 2" Avenue, 18" Floor
Seattle, WA 98101-2939
Attorneys for Appellant

Foss Maritime Co.

Traci Goodwin (X) email: goodwin.t@portseattle.org
Senior Port Counsel

Port of Seattle

P. O. Box 1209

Seattle, WA 98111-1209
Attorneys for Appellant

Port of Seattle

Patrick J. Schneider (X) email: schnp@foster.com
Foster Pepper PLLC

1111 Third Ave., Suite 3400

Seattle, WA 98101-3299

Attorneys for Appellant

Port of Seattle
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Patti A. Goldman

Matthew R. Baca

Earthjustice

705 Second Ave., Suite 203

Seattle, WA 98104-1711

Attorneys for Intervenors

Puget Soundkeeper Alliance, Seattle
Audubon Society, Sierra Club, and
Washington Environmental Council
Joshua C. Allen Brower

Molly K.D. Barker

Veris Law Group PLLC

1809 Seventh Avenue, Suite 1400
Seattle, WA 98101-1394

Attorneys for T-5 Intervenors

(X) email: pgoldman(@earthjustice.org
(X) email: mbacal@earthjustice.org

(X) email: josh@verislawgroup.com
(X) email: molly(@verislawgroup.com

the foregoing being the last known address of the above-named parties.

Dated this 18" day of June, 2015, at Seattle, Washington.

ROéIE LE%' HAILEY ﬂ

DEPARTMENT OF PLANNING AND DEVELOPMENT’S Peter S. Holmes
OPPOSITION TO T-5 INTERVENORS’ MOTION TO
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Seattle, WA 98104-7097
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Contact Information

Eli Bohm
General Manager

1050 SW Spokane St.
Seattle, WA 98134

Tel: 206/654-3700

Email: eli.bohm@ssamarine.com

Specifications and Services

Terminal 18 is the largest container facility in the
Pacific Northwest. It is a fully automated OCR, RPM
and RFID technology fadility.

Location: Mortheast corner of Harbor Island
Size: 196 acres

Water Depth: 50 feet

Berths: 4

Total Berthing Length: 4,460 feet
Cranes: 10

e 7ZPMC

* 3 MHI

Truck Lanes: 24

+ 18 inbound

* 8 outbound

Scales: 16

Rail Services: Burlington Northern Santa Fe (BNSF)
and Union Pacific (UPRR)

Reefer Services: 1,250 plugs
Highway Access: 5 minutes to I-5

Driving Directions

From I-5 north or south, take exit 163 (West Seattle
Bridge), proceed west to the Harbor Island/11th Ave.
SW exit. After dropping down to street level, the road
divides into three lanes westbound. Depending on your
destination, proceed as follows:

Import/Export Load or Empties (Gate #1)
1050 SW Spokane Street
s Stay in the far right lane (marked Gate #1)
» Loads go to lanes #1-12
» Empties go to lanes £1-14
* Red/green lights indicate if individual lanes are open
or closed
Matson Navigation (Gate #2)
= Please follow directional signs

After passing Gate #1, stay in the right lane
westbound to stoplight at SW Spokane Street and
Klickitat Avenue SW

Turn right onto Klickitat Avenue SW, staying in the
far right lane (bypass the overpass)

Klickitat Avenue SW, staying in the far right lane
(bypass the overpass)

Klickitat Avenue SW turns into East Frontage Road

Gate #2 entrance is approximately 700 feet north of
the southwest corner of the terminal

Matson Navigatidn (Auto Customers)
2715 11th Ave. SW

s After passing Gate #1, stay in the right lane
westbound to stoplight at SW Spokane Street and
Klickitat Avenue SW

Turn right onto Klickitat Avenue SW, staying in the
far right lane (bypass the overpass)

Klickitat Avenue SW turns into East Frontage Road

The roadway veers right and turns into SW Florida
Street to a stop sign at 13th Avenue SW

Proceed straight through the stop sign and follow
SW Florida Street, which veers right and turns into
11th Avenue SW

11th Avenue SW terminates at Gate #3
Terminal 18 Office (Gate #4)
2400 11th Ave. SW

= Stay in the center lane (marked Gates #3 & #4)
westbound to stoplight at SW Spokane Street and
Klickitat Avenue SW

Turn right onto Klickitat Avenue SW

Klickitat turns into 16th Avenue SW

Stay in the left lane and go over the rail overpass
Follow 16th Avenue SW north

The road veers right and turns into SW Florida
Street headed east

Proceed straight through the stop sign at 13th
Avenue SW towards T18 Gate/Security station

Admin building is to the left

Exhibit 1

. &l rights reserved.
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Barge Service to Alaska and Hawaii

Alaska Marine Lines is a marine transportation company providing
barge service o and from Alaska and Hawaii. We offer twice
weekly service to Southeast Alaska, twice weekly service to
Central Alaska, seasonal service to Western Alaska, and bi-weekly
service to Hawaii. Charter services are also available.

= £

| Rate Estimate [l Sailing Schedule
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Freight Tracking:

Hawaii and Western Alaska:
CargoTrak.

Southeast and Cenfral
Alaska: EZ Commerce.

Charter Servifze '

Webcams: Watch Us Work

Download our Mobile App
Manage your freight while on the go!
Leamn More

Lynden News
= Lynden International acquires Haas Industrias

Combined Cams

* Lynden Cilfield Services o serve Alaska’s North
Slope customers

Seattle Dock

Juneau Dock

» Lynden International Logistics Co. opens new
facility in Milton, Ontario

Sign up for Email Alerts
Updates on FSC, schedules & more @
Sign up now -

EZ Commerce Center : Current Customers
With Lynden's EZ Commerce, you can manage every aspect of your freight shipping process oniine. : i
i Standard Tracking @ | Enter Lynden Mumber |
Additional Tracking Methods
Trace : g
Shipmenis Y EZ Tracing @ [ Enter Rsference Number I

EShipping | EZ Trating | EZ Reporting | EZ Payment
Bill of Lading | Terms & Conditicns

Mot an EZ Commerce customer? Sian up now, its free: m Signin to EZ Commarce:  Reiiiiieln i ‘Login'

About Alaska Marine Lines Customer Tools Connect With Us

About Us Announcements Sailing Schedule
Employment Harge Tracking Tarifis & Forms -
Locations and Contact Information Equipment oyage Log e Twatter

News EZ Commerce Login \oyage Stafus YouTube

f Facebook

Video Lynden Tracking Center \Webcams 7
Rate Eshimate Reguest b“ Biog

Email
1-800-326-8346

Seattle: 5615 W. Marginal Way SW, Seattle, WA 88106
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