FINDINGS AND DECISION
OF THE HEARING EXAMINER FOR THE CITY OF SEATTLE

In the Matter of the Appeal of Hearing Examiner Files:
MUP-14-006(DR,W)/
NEIGHBORS ENCOURAGING $-14-001
REASONABLE DEVELOPMENT
Department Reference:
from a decision and interpretation of the Director, 3013303

Department of Planning and Development
Infrodaction

The Director of the Department of Planning and Development issued a SEPA Determination of Non-
Significance and design review approval for construction of a multifamily residential structure, and
the Appellant exercised its right to appeal the decisions. The Appellant also requested a Land Use
Code interpretation related to the proposal and appealed the Director’s interpretation issued in
response.

The appeal hearing was held on September 30 and October 1, 2, and 17, 2014, before the Hearing
Examiner (Examiner). The Appellant, Neighbors Encouraging Reasonable Development, was
represented by Peter J. Eglick and Jane Kiker, attorneys-at-law; the Applicant, Northlake Group
LLC, was represented by G. Richard Hill, attorney-at-law; and the Director, Department of Planning
and Development, was represented by William K. Mills, Land Use Planner Supervisor. The
Examiner subsequently visited the site. The parties submitted written closing arguments on
November 7, 2014, and the record closed on November 12, 2014 with the parties’ submission of
responses to closing arguments.

For purposes of this decision, all section numbers refer to the Seattle Municipal Code (SMC or Code)
unless otherwise indicated, After considering the evidence in the record and reviewing the site, the
Examiner enters the following findings of fact, conclusions and decision on the appeal.

Findings of Fact
Site and Vicinity

1. The subject site is addressed as 3078 SW Avalon Way and is located between SW Genesse and
SW Andover/Yancy Streets, within the West Seattle Junction Hub Urban Village. It is bounded on
the west by a 16-foot alley, which provides vehicular access to the property. The site is 19,196
square feet in size and is currently developed with two one-story apartment buildings on the north
and a single family residence and garage on the south.

2. The site slopes down approximately 33 feet from the southwest corner to the northeast corner and
includes a mapped Steep Slope Environmentally Critical Area. The Department approved the
Applicant’s request for a limited steep slope exemption pursuant to SMC 25.09.180.B.2.a and B.2.b.

3.‘ The site is zoned Midrise (MR) with a base height limit of 60 feet. Property to the north, south
and east is also zoned MR and is developed with two- to six-story multifamily residential buildings
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and some older one- to two-story single famﬂy residences. The alley to the west sits uphill of the
site. Property to the west of the alley fronts 32™ Avenue SW. It is zoned Single Family 5000 and
developed with one- and two-story residential structures of mixed style and vintage. The lots slope
up to the west, and most of the residences and accessory structures were constructed above the alley
grade. This small pocket of single-family zoning and development is separated from adjacent single-
family zoning and development to the west by the West Seattle Bridge, the only connection being a
pedestrian walkway. See Exhibit 21.

4. The 1999 West Seattle Junction Hub Urban Village Neighborhood Plan includes a section on
“Single Family Zones,” which provides, in part, that

[m]aintaining the single-family character of West Seattle's neighborhoods has been a
“battle cry” during the neighborhood planning process ... There are three pockets of
single-family zoning within the [Urban Village] boundanes .. along 32™ Avenue
SW.

Goal: Protect the character and integrity of the existing Single Family Areas.
Recommendation: Protect the character and intcgrity of existing Single Family Areas..

The quoted language is followed by a map that highlights several areas including the smgle-farmly-
zoned property along 32" Avenue SW. Exhibit 54 at 40.

5. The West Seattle Junction Neighborhood Plan adopted by the City Council as part of the City's
Comprehensive Plan ("Adopted Neighborhood Plan™) does not include the quoted language or the
map from the 1999 Neighborhood Plan. Instead, under "housing & land use policies," it includes
WSI-P13, "Maintain the character and integrity of the existing single family areas."

6. SW Avalon Way is classified as a minor arterial street and is a major transit street. SW Genesee
Street is classified as a planned arterial street to the west of its intersection with SW Avalon Way;
east of the intersection, it is classified as a collector arterial. Thirty-second Avenue SW is classified
as a residential access street and, like many residential streets in the city, has one travel lane between
two lines of parked cars.

7. There are two transit stops within 1,340 feet of the subject site. One is located to the south at the
intersection of SW Avalon Way and SW Genesee Street (the Genesee stop™), and the other is located
to the north at the intersection of SW Avalon Way and SW Yancy Street (“the Yancy stop”)'.

Proposal

8. The proposal is for a seven-story, 102-unit multifamily structure with below-grade parking for 59
vehicles. The structure would be approximately 55 % feet high as measured from average grade.
The west fagade would be 44 to 51 feet in height above the alley grade and would show a maximum
of five stories. The east fagade along SW Avalon Way would show seven stories. See Exhibit 15 at
12 and 14. Vehicle access to parking would be via both the alley and SW Avalon Way.

' SW Yancy Street becomes SW Andover Street west of SW Avalon Way.
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9, The Applicant’s traffic consultant prepared a parking utilization and traffic study for the proposal
dated February 5, 2013 (“traffic study”). Exhibit 41. The traffic study was revised and
supplemented in response to several correction notices from the Department. See Exhibits 42, 43 and
44, The traffic study estimated peak parking demand for the proposal and determined on-street
parking utilization within 800 feet of the project site. The Department has long utilized 800 feet as
the distance people are generally willing to walk from parking to their destination.* The traffic study
indicated that on-street parking utilization was at approximately 69%, and that the spillover parking
of 33 vehicles generated by the proposal would lead to approximately 167 of the available 193 on-
street spaces being occupied, for a parking utilization rate of 87%.

Design Review

10. The Southwest Design Review Board (“Board”) held an Early Design Guidance (“EDG”) public
meeting on the proposal on September 13, 2012, at which they heard the Applicant's analysis of the
site and proposal as well as comments from the public. The architect showed massing options that
included both the proposal and a similar project proposed on adjacent property (3062 SW Avalon
Street), which was going through a separate design review process. Exhibit 13. The adjacent project
was subsequently cancelled. The public comments at the EDG meeting included concerns about the
proposal’s adjacency to a single family zone and resulting height, bulk and scale impacts, noise and
visual screening of the courtyard along the alley, and other issues.

11. The Appellants, who are neighboring property owners in the adjacent single-family zone,
submitted written comments in advance of, and following the Board’s EDG meeting. The comments
addressed the height and scale of the proposal, parking impacts, and safety in the alley. See Exhibits
2, 33-35, 37 and 38. The Appellants asked that the proposed structure be reduced to four stories on
the west fagade, at the alley, to reduce height and scale impacts.

12. The Director informed the Board about applicable language in the Adopted Neighborhood Plan,
the Guidelines for Multifamily and Commercial Buildings (“Citywide Guidelines™), and the West
Seattle Junction Design Guidelines (“West Seattle Guidelines™), but instructed the Board that it could
not change the zoning/allowed height on the site, and that reducing the structure by one story was not
an option. '

13. The Board’s early design guidance identified certain guidelines in the Citywide Guidelines and
the West Seattle Guidelines as being of highest priority for the project. Among the Guidelines the
Board called out were A~4, “Respect for Adjacent Sites,” with the direction to design the courtyard
and roof terraces to buffer adjacent balconies and the backyards across the alley, and D-8,
“Treatment of Alleys,” with direction that emphasized adequate lighting and security along the alley
“through good design and ‘eyes on the alley’ strategies.” The Board "also requested a full length,
detailed and dimensioned elevation of the alley elevation showing the parking wall condition and
materials, including landscaping and courtyard screen design.” Exhibit 4 at 6.

14. In addition, the Board identified Guideline B-1, “Height, Bulk and Scale,” as a guideline of
highest priority and discussed the topic at length. Exhibit 4 at 5. They supported placing the

% The Department’s Senior Trensportation Planner testified that the 800 foot figure is based on a provision in the
Land Use Code that specifies 800 feet as the maximum distance allowed for offsite parking.
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courtyard on the west to reduce bulk along the alley and adjacent single-family zone. The Board
stated that stepping back the upper stories on all sides was warranted, particularly the west side
facing the single-family zone. They also suggested shortening the length of the north wall to reduce
bulk toward the alley. Jd. Finally, the Board reviewed and discussed several development standard
departures requested by the Applicant.

. 15. When Board members begin their service on the Design Review Boards, they receive coaching
from the Department on the need to visit the site for any application they are considering. The
Depariment’s template for minutes of the EDG meeting recites that the Board visited the site, but that
is disputed by members of the -Appellant group, who noted that some of the Board members’
comments indicated that they were not familiar with the site. The Director does not confirm that each
Board member has made a site visit. Nor is it clear from the record that all Board members received
or reviewed written public comments on the application. The Director did ask the Board members to
review the website for the project and to read the summary of public comments in his brief reports
sent to them in advance of each meeting. See Exhibit 64.

16. The Applicant filed a MUP application on February 27, 2013. A change to the property's
zoning, which took effect before the Board's Initial Recommendation meeting, eliminated a 15 foot
bonus height allowance, requiring that the project’s height be reduced to comply with the 60 foot
maximum height limit for the MR zone.

[7. The Board's Initial Recommendation meeting occurred on November 21, 2013. The Board tock
public comment, which included statements that the proposed structure exceeded the floor area ratio
(“FAR™) allowed by the Code. Board members then questioned the Director and the Applicant’s
architect about the FAR calculations and were told the structure was several hundred feet below
allowable FAR.?

18. The Board reviewed the Applicant's design packet, exhibit 14, which showed the courtyard
recessed below the alley grade, with buffers placed at the alley edge and roof deck to shield adjacent
properties from view, The structure was shown as stepped back on all sides, including the top two
floors in the area closest to the alley, and the building was recessed into the site. Lighting was

“included along the alley edge for security. The Board gave additional direction on the planted
privacy screen along the alley and agreed that allowing a second vehicle access from SW Avalon
would reduce impacts on the alley. However, the Board asked the Applicant to study two options to
further reduce the building’s height impacts: 1) "reduce the current floor-to-floor heights to lower the
top parapets 3-5 fi.;" and 2) “study pushing the parking deeper into the site, lowering the entire
building”. Exhibit 5 at 7. The Board also asked for additional details on the alley lighting, and
additional studies to reduce the height and size of the parking vent box as well as a determination on
whether it could be relocated to be less visible.

" 19. The Board's Final Recommendation meeting took place on January 16, 2014, The Board again
took public comment and reviewed the Applicant's design packet. Exhibit 15. The Applicant noted

3 Before it was presented to the Board, the proposal passed zoning review, in which Department staff determines
whether a project meets Land Use Code development standards, including FAR requirements, Department
procedures include a subsequent zoning review prior to issuance of the MUP, which has not yet occurred.
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that the tree species for the buffer along the alley had been changed to one that would maintain
leaves longer and have a mature height that would better obscure the building. The Board agreed
with the change and recommended a condition specifying the exact number and caliper of the trees at
installation. The Applicant provided the requested parking study, and the Board agreed that it was
infeasible to reduce the parking level further without creating a "moat” condition for the lower part of
the building and while still maintaining two separate access points. The Board supported the
Applicant's reduction in floor-to-floor height that produced & structure reduction of just over 3 feet,
the use of more residential materials on the alley fagade in response to guidance at the Initial
Recommendation meeting, the relocation of the parking exhaust to the northwest corner of the
structure, and changes in lighting along the alley. See Exhibit 15 at 12. '

20. The Board members present at the Final Recommendation Meeting unanimously recommended
that the Director grant the departures requested by the applicant that would allow access to the
structure from SW Avalon Way as well as from the alley, and would increase the slope of the
driveways, which allowed the building to be recessed further into the ground to reduce its height.
The Board also recommended approval of the design subject to conditions related to the property line
trees and revisions to a green screen wall.

Director’s Review and Decision

21. The Director reviewed the Board's recommendations and determined that they did not conflict
with applicable regulatory requirements and law, were within the Board's authority, and were
consistent with the design review guidelines. The Director therefore issued design review approval
for the proposal with the Board's recommended conditions.

22. Following a public comment period in mid- 2013, the Director reviewed the environmental
impacts of the proposal and issued a determination of non-significance ("DNS") pursuant to SEPA,
concluding that the proposal was not likely to have more than a moderate adverse impact on the
environment. The Director's environmental analysis is found in Exhibit 1 at 13-19.

23. Because the proposal went through design review, with numerous adjustments that addressed the
transition between the multifamily and single-family zones, the Director determined that additional
mitigation of height, bulk and scale impacts pursuant to SEPA was not warranted.

24. In considering the impacts of the proposal on parking, the Director reviewed the traffic study and
determined that although the spillover of 33 vehicles from the proposal would result in a street
parking occupancy rate of 87%, “parking spaces would be available in the area but could be slightly
harder to find at peak times.” Exhibit 1 at 17. The Director also considered the impacts of a project
300 feet north of the subject proposal, at 3050 SW Avalon Way, that provided no off-street parking
and was then under permit review. See Exhibit 9. The Director estimated that 3050 SW Avalon
Way would generate a spillover parking demand of approximately 36 vehicles and that
approximately two-thirds of them would park within the 800-foot parking study area for the proposal.
This would result in a cumulative parking demand of approximately 191 vehicles, two vehicles
below the identified parking capacity of 193 spaces, The Director noted that this could result in
additional circulation “at peak times as drivers search for parking, as any particular block front might
be at 100% capacity,” and that the search for available spaces would also move beyond the 800-foot
area. Exhibit 1 at 18.
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25. The Director determined that the cumulative impact of these two projects within 300 feet of each
other on SW Avalon Way would result in probable adverse impacts on parking. However, the
Director reviewed the transit schedule for the Genesee Stop on the Metro Transit website, determined
from that review that SW Avalon qualified as a frequent transit service street, and noted that the
subject proposal has a walking distance of 360 feet from the Genesee Stop. Therefore, the Director
found no authority under the City's SEPA policy on parking to require mitigation for parking
impacts. See Finding 48.

26. In addressing cumulative parking impacts, the Director did not consider the impacts of two other
nearby multifamily projects located, respeciively, at 3266, and 3268 SW Avalon Way. See Exhibits
7 and 8. The boarding house (microhousing) project at 3266 SW Avalon Way was given final
approval in June of 2014, after completion of the traffic study for the subject proposal, see exhibit 8,
but the traffic study was not updated to account for the actual parking impacts of that project. Nor
did the Director include an estimate on spillover parking from that project, or for the microhousing
project at 3268 SW Avalon Way, in the cumulative parking impacts analysis for the subject proposal.

27. When the Appellant raised the issue of the parking impacts of 3266 and 3268 SW Avalon Way
~ at hearing, the Director agreed that 3268 could create some spillover parking within the 800-foot
“parking shed” for the subject proposal but did not give a specific spillover estimate. The Director
estimated that approximately 10 of the projected spillover of 40 vehicles for 3066 would park within
the proposal’s parking shed. Thus, with the proposal and the projects at 3266 and 3268 SW Avalon
Way, parking within 800 feet of the proposal would be at least at 104 % of capacity. The Director
characterized this parking impact as “moderate,” and testified that it would likely result in people
going a block or two further to look for parking or, over time, would result in people living in the
neighborhood deciding not to have a car, or a second car.

28, The Appellant’s estimates of the likely distribution of parking associated with the proposal plus
the project at 3050 SW Avalon Way, addressed in the Director’s decision, and the projects at 3266
and 3268 SW Avalon Way, were higher. The Appellant’s estimate utilized the same number of cars
per unit used by the Director but, based on an analysis of actual neighborhood characteristics and
resultant available parking, assumed a greater percentage of spillover parking into the 800-foot
parking shed for the proposal than was assumed by the Director. This resulted in an estimated
parking utilization of up to 120%, depending upon how many of the three nearby projects were
included in the calculation.* See Exhibit 59. The Appellant’s estimates were not refuted.

Appeal and Interpretations

29. The Appellant filed a timely appeal of the Director’s decisions and the Director’s interpretation
concerning the application of several parts of the Land Use Code to the proposal.

* The Appellam also performed a parking utilization study on October 14, and 15, 2014 in accordance with the
instructions included in TIP 117. It was based on current parking counts and included 3266 SW Avalon Way in its
built condition. The study shows a current parking utilization rate of 89% and that the spillover parking from the
proposal would increase the rate to 109%. With the spillover parking from 3050 SW Avalon Way, the rate would
increase to 121%, and spillover from 3268 SW Avalon Way would increase it to 132%. Exhibit 82. Neither the
parking study nor its conclusions were refuted.
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30. On July 11, 2014, the Director issued Land Use Code Interpretation 14-005. The Director
concluded that the FAR calculations for the proposal required some adjustment, but that the proposal
complied with the Code’s FAR requirements, which limited the total floor area to 3.2 times the total
lot area of 19,196 square feet. Exhibit 17 at 2-8. The Director also concluded that the proposal
complied with established height standards for the MR zone and met the Code criteria for a limited
steep slope exemption. Exhibit 17 at 9-11 and 13. The Director declined to issue interpretations on
three other issues raised by the Appellant that were procedural in nature. Exhibit 17 at 11-13.

31. After depositions were noted in this case, the Director reviewed the proposal’s FAR more
closely. On July 17,2014, the Director issued a Supplemental Land Use Code Interpretation 14-005,
in which the Director concluded that the proposal exceeded allowable FAR limits by 2,247 square
feet, and that the FAR calculations on Plan Sheet A0.04 required revision to account for additional
non-exempt floor area on Levels 1 and 2 of the proposed structure. Exhibit 18 at 3 and 9. See also
Exhibit 73 and attachment. Under the Code, the exempt portions of floor area are “all underground
stories,” SMC 23.45.510.A.1, and “portions of a story that extend no more than 4 feet above existing
or finished grade, whichever is lower, excluding access”. SMC 23.45.510.E.

32. After several informal consultations within the Department, the Director determined that the
revisions required for the proposed structure to meet the Code’s FAR requirements would not change
the design to an extent that additional Board review was required. :

33. On July 24, 2014, the Applicant submitted revised plans that show revisions to the existing grade
at the structure’s north and south elevations and revised FAR calculations. Exhibit 74, sheets
A0.04a, A0.04b and A0.04c. The revisions resulted in a side window being removed from 2 unit on
the south end of the structure on level 1, and the sills on the side windows in a unit on the north end
of the structure on the level 1 being raised several feet. See Exhibit 74, sheets A0.04c and A0.07.

34, On August 1, 2014, the Director issued an Addendum to Supplemental Land Use Code
Interpretation 14-003, in which the Director concluded that the changes brought the proposal into
compliance with the Code’s FAR requirements.

35. Two architects agreed that the change in the FAR was a material issue that had design
implications within the purview of the Board. Vlad Oustimovitch, an architect with 15 years of
experience on the Design Review Board, was a member of the Board at the Initial Recommendation
meeting on the proposal. In his opinion, the reduction in the proposal’s FAR was significant, and the
proposal should have been returned to the Board to deal with its design implications. He testified
that the amount of the FAR reduction was equivalent to several units of housing, that the Board felt
constrained by the Department’s instructions to retain all the proposal’s Code-allowed density, and
that the Board would likely have used the required reduction in square footage to further reduce the
height, bulk and scale of the structure instcad of simply adjusting the grade at the north and south
ends of it as the Applicant did. Thomas Eanes, an architect with considerable experience before
design review boards, confirmed the FAR reduction’s implication in terms of units, and both
architects emphasized that the Board had given close attention to issues of fenestration and window
size in the areas affected by the grade change made in response to the faulty FAR calculations.
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Applicable Law

36. The purpose of design review is to "[e]ncourage better design and site planning to help ensure
that new development enhances the character of the city and sensitively fits into neighborhoods while
allowing diversity and creativity”. SMC 23.41.002.A.

37. The Citywide Guidelines and Council-approved neighborhood design guidelines “provide the
basis for Design Review Board recommendations and City design review decisions”. SMC
23.41.010.

38, SMC 23.41.014 describes the design review process. "Based on the concerns expressed at the
early design guidance public meeting or in writing to the Design Review Board the Board shall
identify ... those guidelines of highest priority to the neighborhood, The Board shall incorporate any
community consensus regarding design, expressed at the meeting into its guideline priorities, to the
extent the consensus is consistent with the design guidelines and reasonable in light of the facts of the
proposed development." SMC 23.41.014.C.1.

39. "Projects subject to design review must meef all codes and regulatory requirements applicable to
the subject site, except as provided in Section 23.41.012” concerning development standard
departures. SMC 23.41.014.F.2,

40. The Director must consider the Board’s recommendation. If four or more members of the Board
agree to a recommendation, the Director "shall issue a decision that makes compliance with the
recommendation of the Design Review Board a condition of permit approval,” unless the Director
concludes that the recommendation inconsistently applies the design review guidelines, exceeds the
Board’s authority, conflicts with SEPA conditions or other applicable requirements, or conflicts with
state or federal law. SMC 23.41.014.F.3.

41. Citywide Guideline B-1 on height, bulk and scale reads as follows:

Projects should be compatible with the scale of development anticipated by the
applicable Land Use Policies for the surrounding area and should be sited and
designed to provide a sensitive transition to near-by less-intensive zones. Projects on
zone edges should be developed in a manner that creates a step in perceived height,
bulk and scale between the anticipated development potential of the adjacent zones.

Exhibit 32 at 22 (emphasis added). The Guideline then gives an extensive explanation on how it is fo
be applied:

This guideline states the City's SEPA ... Policy on Height, Bulk and Scale.
Development projects in multifamily and commercial zones may create substantial
adverse impacts resulting from incongruous height, bulk and scale. For projects
undergoing design review, the analysis and mitigation of height, bulk and scale
impacts will be accomplished through the design review process. Carefid siting and
design treatment based on the techniques described in this and other design
guidelines will help to mitigate some height, bulk and scale impacts, in other cases,
actual reduction in the height, bulk and scale of the project may be necessary lo



. . MUP-14-006{DR,W)/S-14-001
FINDINGS AND DECISION
Page 9 of 16

adequately mitigate. impacts. Design review should not result in significant
reductions in the project’s actual height, bulk and scale unless necessary to comply
with this guideline. (Underline original)

Height, bulk and scale mitigation may be required in two general circumstances:

1.  Projects on or near the edge of a less intensive zome. A substantial
incompatibility in scale may result from different development standards in the two
zones and may be compounded by physical factors such as large development sites,
slopes or block orientation.

2. Projects proposed on sites with unusual physical characteristics such as ...
topography where buildings may appear substantially greater in height, bulk and scale
than that generally anticipated for the area.

Id. (Emphasis added.) Guideline B-1also includes factors to be considered in analyzing height, bulk
and scale impacts and examples of how such impacts can be mitigated. Id at 23-26.

42. The West Seattle Guidelines do not expressly carry forward the Adopted Neighborhood Plan's
policy commitment to maintain the character and integrity of the existing single-family areas.
Instead, West Seattle Guideline B-1 states that

[clurrent zoning in the Junction has created abrupt edges in some areas between
intensive, mixed-use development potential and less-intensive, multifamily
development potential. In addition, the Code-complying building envelope of NC-65
(and higher) zoning designations permitted within the commercial core ... would
result in a development that exceeds the scale of existing commercial/mixed-use

- development. More refined transitions in height, bulk and scale - in terms of
relationship to surrounding context and within the proposed structure itself- must be
considered.

Exhibit 65 at 7.

43. SMC 23.76.022 provides that appeals of Type I MUP decisions are to be considered de novo,
and that the Examiner "shall entertain issues cited in the appeal that relate to compliance with
procedures for Type II decisions as required in this Chapter 23.76, compliance with substantive
criteria,” and various determinations under SEPA. (Emphasis added.)

44, SMC 23.76.010.A provides that MUP applications "shall be made by the property owner, lessee,
contract purchaser ... or by an authorized agent thereof."

45. SMC 25.05.330 directs that, in making a threshold determination under SEPA, the responsible
official shall determine “if the proposal is likely to have a probable significant adverse environmental
impact ...” “Probable” means “likely or reasonably likely to occur..” SMC 25.05.782.
“Significant” means “a reasonable likelihood of more than a moderate adverse impact on
environmental quality.” SMC 25.05.794. If the Director determines that there will be no probable,
significant adverse environmental impacts from a proposal, a DNS is required. SMC 25.05.340 A.
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46. The SEPA Overview Policy provides, in part, that “[wlhere City regulations have been adopted
to address an environmental impact, it shall be presumed that such regulations are adequate to
achieve sufficient mitigation subject to the limitations set forth in subparagraphs D1 through D7
below. Unless otherwise specified in the Policies for Specific Elements of the Environment (SMC
Section 25.05.675), denial or mitigation of the project based on adverse environmental impacts shail
be permitted only under the following circumstances: ... 5. The project is located near the edge of
the zone, and results in substantial problems of transition and scale or use which were not specifically
addressed by the applicable City code or zoning." SMC 25.05.665.D.

47. The SEPA policy on height bulk and scale impacts provides that, subject to the overview policy,
a decision-maker “may condition or deny a project to mitigate adverse impacts of substantially
incompatible height, bulk and scale.” However, it also provides that the Citywide Design Guidelines
and approved neighborhocd design guidelines "are intended to mitigate the same adverse height, bulk
and scale impacts addressed in these policies. A project that is approved pursuant to the design
review process is presumed to comply with these height bulk and scale policies. This presumption
may be rebutted only by clear and convincing evidence that the height, bulk and scale impacts
documented through environmental review have not been adequately mitigated." SMC 25.05.675.G.

48. The SEPA policy on parking impacts states that "[i]t is the City's policy to minimize or prevent
adverse parking impacts associated with development projects, Subject to the overview and
cumulative effects policies ... the decision maker may condition the project to mitigate the effects of
development in an area on parking; provided that ... “no SEPA authority is provided for the decision
maker to mitigate the impact of development on parking availability for residential uses located
within ... portions of urban villages within 1,320 feet of a street with frequent transit service,
measured as the walking distance from the nearest transit stop to the lot line of the lot". SMC
25.05.675.M. Outside this area, "parkmg impact mitigation for multifamily development ... may be
required only when on-street parking is at capacity, as defined by the Seattle Department of
Transportation or where the development itself would cause on-street parking to reach capacity as so
defined." Id.

49, There is no evidence in the record of an SDOT definition for when on-street parking is at
capacity. The Department has a longstanding practice of considering 85% utilization to be the point
at which parking is at capacity and mitigation should be considered..

50. "Transit service, frequent” is defined as "transit service headways in at least one direction of 15
minutes or less for at least 12 hours per day, 6 days per week, and transit service headways of 30
minutes or less for at least 18 hours every day." SMC 23.84.038. The Code does not define
“headway”. Webster's Third New International Dictionary defines it as “the time interval between
two vehicles traveling in the same direction on the same route”. The Director confirmed at hearing
that this definition was consistent with that used by the Director.

51, Director’s Rule 11-2012 (“DR 11-2012”) addresses parking reductions based on frequent transit
service. The purpose of the rule is stated as follows:

to define the Department's requirements for demonstrating that a development site is
eligible to be developed without parking (pursuant to 23.50 4.015 Table A, Row J or
Table B, Row M) or qualifies for a 50 percent reduction in the amount of required
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parking (pursuant to 23.54.020.F) due to the site's location within walking distance of
frequent transit service (FTS).

DR11-2012 states that “[m]ultiple routes and multiple transit stops may be identified to provide the
level of transit at frequent transit service levels.” It also provides that averaging may be used in
measuring headways, stating that the following must be identified:

a. For a minimum of 12 hours, six days per week, headways of 15 minutes or less (as
headways may vary in a 12 hour period, the average headways in the 12 hour period,
per day, shall be interpreted to meet the standard); and

b. For a minimum of 18 hours per each day of the week, headways of 30 minutes or
less (as headways may vary in an 18 hour period, the average headways in an 18
hour period, per day, shall be interpreted to meet the standard).

52. The SEPA cumulative effects policy provides, in relevant part, that "[tJhe analysis of cumulative
effects shall include a reasonable assessment of ... [t]he present and planned capacity of such public
facilities as ... parking areas to serve the area affected by the proposal [and the] demand upon
facilities ... of present, simultaneous and known future development in the area of the project or
action." SMC 25.05.670.B.1 (emphasis added). "2. Subject to the policies for specific elements of
the environment ... an action or project may be conditioned or denied to lessen or eliminate its
cumulative effects on the environment: a. When considered together with prior, simuitaneous or
induced future development; or b. When, taking into account known future development under
established zoning, it is determined that a project will use more than its share of present and pianned
facilities ...." SMC 25.05.670.B.

Conclusions

1. The Hearing Examiner has jurisdiction over this appeal pursuant to Chapter 23.76 SMC. Appeals
are considered de novo, and the Examiner must give substantial weight to the Director’s decisions
and Land Use Code interpretation. SMC 23.76.022 C.6 and C.7; SMC 23.88.020.G.5. The
Appellant bears the burden of proving that the Director’s design review decision, DNS, and
interpretation were “clearly erroneous.” Brown v. Tacoma, 30 Wn. App. 762, 637 P.2d 1005 (1981).
This is a deferential standard of review, under which the Director’s decision may be reversed only if
the Examiner, on review of the entire record, and in light of the public policy expressed in the
underlying law, is left with the definite and firm conviction that a mistake has been made. Moss v.
Bellingham, 109 Wn. App. 6, 13, 31 P.3d 703 (2001).

2. The Applicant’s written closing argument asked that the Examiner take official notice of several
documents that related to the issues of structure height and frequent transit service, and incorporated
those documents into the Applicant’s argument. The Appellant asked that the Examiner not consider
the new documents or associated argument because their submittal failed to comply with the Hearing
Examiner Rules of Practice and Procedure, and the documents were available to the Applicant during
the hearing but were not offered then. The Appellant’s motion is GRANTED, and the Examiner has
not considered the offered documents and related argument. The documents were available to the
Applicant prior to and during the hearing, which continued over several days, and the Applicant did
not show good cause for not offering them at that time,
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3. The Appellant alleges that the proposal does not meet the requirements for an application under
SMC 23.76.010 in that when the application was filed, the Applicant was not the “property owner,
lessee, contract purchaser ... or an authorized agent thereof.” The parties submitted a series of
documents on this issue, exhibits 46-53. The documents demonstrate that despite a disagreement
between the property owners and the Applicant over the effect and enforceability of their purchase
and sale agreement, the Applicant is the authorized agent of the owners for purposes of the MUP
application. See Exhibit 53. There is no error here.

4. The Appellant asserts that the Code’s “procedural prerequisites” for the design review process set
forth in Chapter 23.41 SMC were not met. Consequently, according to the Appellant, the Board
acted outside its authority in making its recommendation on the proposal and thus, no
recommendation within the Board’s authority was made for the Director to review and adopt. The
Appellant points to items such as the Board member site visit requirement, SMC 23.41.014, the
mandatory Board review of written public comments, SMC 23.41.014.E.1.c, and the requirement that
projects subject to design review meet all codes and regulatory requirements with some exceptions,
SMC 23.41.014.F.2. However, procedural requirements under Chapter 21.41 are not within the
Examiner’s jurisdiction in an appeal of a Type II Director’s decision. See SMC 23.76.022.C.6.

5. To the extent that SMC 23.41,014.F.2 could be construed to be a “substantive requirement” under
SMC 23.76.022.C.6, it did not affect the validity of the Board’s decision. It appears within the
portion of SMC 23.41.014 that is addressed to the “Director’s Decision,” not within the provisions
governing actions required of the Board. Further, the subsection does not state at what point in the
application process a project must meet all code requirements. Design review and the MUP process
run in parallel. This subsection merely states that except as allowed through the departure process,
projects that are subject to design review must nonetheless meet code and regulatory requirements at
some point prior to the Director's decision.

6. The Appellant challenges the design review decision as exceeding the Board’s authority and being
fundamentally inconsistent with the applicable design guidelines and SEPA. The Appellant is
correct in that the Director’s design review decision, which adopted the Board’s recommendation,
reflects a clearly erroncous interpretation of the Board’s authority under Design Guideline B-1 on
height, bulk and scale. Although the Director pointed the Board to the appropriate Citywide and
West Seattle Guidelines, the Director’s instruction that reducing the structure by one story was not an
option went too far., The language of the Guideline does not support the Director’s narrow
interpretation, and the explanation accompanying Guideline B-1 makes it clear that the Guideline is
far more nuanced than the Board was led to believe. It must be remembered that in most cases, the
design review process is also the City’s process for mitigating height, bulk and scale impacts under
SEPA. It may be unlikely that the Board would determine a one-story reduction was necessary for
the proposal to comply with Guideline B-1. Regardless, the Board has the authority to do so and to
recommend the reduction to the Director.

7. It is clear from the record that the Board struggled with the issue of compatibility between the
proposal and the adjacent single-family neighborhood, yet felt constrained by the Director’s
emphasis on retaining all site development potential allowed under the Code. The Applicant and
Director note that the proposal’s building height was reduced by 3 feet 2 inches as a result of the
design review process and recite other mitigation measures imposed by the Board to reduce bulk and
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scale. However, one cannot know whether the Board would have recommended additional
mitigation under Guideline B-1 had they been properly instructed on it. The matter must be
remanded to the Director for a return to the Board to allow them to develop a recommendation based
on accurate direction concerning Board authority under Guideline B-1.

8. The matter also must be returned to the Board for further consideration in light of the design
implications of the required FAR reduction. There was conflicting testimony about the Board's
concerns with windows in the areas affected by the changes in grade made to reduce the proposal’s
FAR. Nonetheless, as noted above, the Board was clearly searching for revisions that would increase
the proposal's compatibility with the adjacent single-family zone. Therefore, the required reduction
in the FAR was relevant to an area of primary importance to the Board, in that the reduction in
square footage would have given them the opportunity to revisit the scale of the proposed structure.
The remand to the Director will provide that opportunity.

9. The Appellant contends that the Director’s DNS must be reversed because no mitigation was
required for what the Appellant characterizes as significant adverse parking impacts. As noted, the
Director described the estimated cumulative impacts of the proposal and the development at 3050
SW Avalon Way as “moderate,” although under the Director’s analysis, they would together increase
the on-street parking occupancy rate to nearly 100%. This despite the fact that the Department has
consistently recognized an 85% utilization rate as being the point at which mitigation should be
considered. The Director's characterization of the parking impact did not change even when the
Director was presented at hearing with the likely parking impacts of several other nearby pipeline
projects that the Director had not considered.

10. On appeal, the Director must demonstrate actual consideration of relevant environmental factors
before a decision was reached to issue a DNS, and must demonstrate that environmental factors were
adequately considered "in a manner sufficient to be prima facie compliance with the procedural
dictates of SEPA ... Further, the decision to issue a [DNS] must be based on information sufficient to
evaluate the proposal's environmental impact.” Boehm v. City of Vancouver, 111 Wn. App. 711,
718, 47 P.3d 137 (2002) (citations omitted). The evidence in the record shows that the Director’s
analysis of cumulative parking impacts was incomplete in that it failed to consider the impacts of
several nearby projects that would likely produce spillover parking into the 800-foot parking shed for
the subject proposal.

11. Both the testimony at hearing and the Director’s post-hearing briefing demonstrate also that the
Director's analysis of parking impacts was improperly truncated in light of the restrictions on
imposing mitigation for those impacts under the City's SEPA policy on parking. This constitutes
clear error under SEPA, which requires compliance with both its procedural and substantive
components. SMC 25.05.330 requires that the Director fully analyze the proposal’s probable
significant adverse environmental impacts. This includes a review of the proposal’s impacts in
context, including cumulative impacts. SMC 25.05.330.C. The question of whether an adopted
SEPA policy would allow mitigation of adverse environmental impacts is not relevant to the analysis
of those impacts. Nor is the question of whether or not a proposal would be consistent with City
policy decisions on encouraging transit over automobile use Cf. SMC 25.05.330.E (SEPA threshold
determination shall not balance beneficial and adverse impacts of a proposal).
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12. The Appellant challenges the Director’s conclusion that regardless of the proposal’s parking
impacts, the City’s SEPA policy on parking prohibits the Director from requiring parking mitigation
because the proposal is located within an urban village and is within 1,320 feet of a street with
frequent transit service. The Appellant demonstrated at hearing that, contrary to the Director’s
~ assumption, the Genesee stop did not qualify as providing frequent transit service as that term is
defined in SMC 23.84.038. The Director then related that in determining whether mitigation of
identified parking impacts is prohibited under the SEPA parking policy, because of the availability of
frequent transit service, the Director averages a transit route’s headways, as allowed by DR11-2012.
When the Appellant showed that the Genesee stop did not qualify as frequent transit service even if
headways were averaged, the Director testified that the Yancy stop did. The Appellant objected to
the change in the basis for the Director’s determination on the availability of frequent transit service
and was allowed time to prepare a response to the new information, including taking the deposition
of the Department’s Senior Transportation Planner. The Appellant renews the objection in its closing
memorandum and urges the Examiner to summarily remand the matter for preparation and notice of
a new Director’s decision. However, the Director’s actual decision, that frequent transit service was
available, did not change, although the basis for the decision changed from one transit stop to another
located a block away. In.this instance, the Appellant has not shown that it was prejudiced by the
change, and it does not require a remand of the decision.

13. The Appellant argues that, contrary to DR11-2012, the definition of frequent transit service in
SMC 23.84A.038 “T™ does not allow for averaging of a transit route’s headways. Municipal
ordinances and codes are subject to the rules used for construing statutes. Spokane v. Fisher, 110
Wn. 2d 541, 542, 754 P.2d 1241 (1988). A statute or ordinance is construed to give effect to
legislative intent. Blueshield v. State Office of Ins. Com'r. 131 Wn.App. 639, 646-647, 128 P.3d 640
(2006). Where statutory language is plain and unambiguous, a reviewing body will not construe the
statute but will determine the legislative intent from the words of the statute itself. A statute is
ambiguous if “susceptible to two or more reasonable interpretations,” but “a statute is not ambiguous
merely because different interpretations are conceivable.” Agrilink Foods, Inc. v. Dep't. of Revenue,
153 Wn.2d 392, 396, 103 P.3d 1226 (2005) (citations omitted). A reviewing body “‘cannot add
words or clauses to an unambiguous statute’ but must apply the statute as written.” Blueshield v.
State Office of Ins. Com'r. supra at 647 (citations omitted).

14, As noted above, the Examiner gives substantial weight to the interpretation of the Director as the
official charged with implementing the Land Use Code. However, a reviewing body does not defer
to an agency interpretation that conflicts with the statute or ordinance itself. Waste Management,
Inc. v. Utilities and Transp. Com'n., 123 Wn.2d 621, 628, 869 P.2d 1034 (1994); Cowiche Canyon
Conservancy v. Bosley, 118 Wn.2d 801, 815, 828 P.2d 549 (1992). “Agencies do not have the
authority to make rules which amend or change legislative enactments.” Washington Federation of
State Employees v. State Personnel Bd., 54 Wn. App. 305, 308, 773 P.2d 421 (1989).

15. The definition of "Transit service, frequent" adopted by the City Council is meticulous and
straightforward. It requires "transit service headways" [the time interval between two vehicles
traveling in the same direction on the same route] "in at least one direction” “of 15 minutes or less”

“for at least 12 hours per day,” “six days per week," and "transit service headways” “of 30 minutes or
less™ “for at least 18 hours every day SMC 23.84.038. The definition is not ambiguous. The
Applicant argues that the definition is ambiguous because interpreting it as written could lead to a
situation in which there would not be frequent transit service if a route had headways of 15 minute or
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less during most of a 12 hour period but also had some headways of 16 minutes or more during the
same period. This situation, according to the Applicant, would lead to absurd results because it
would frustrate the City Council's intent to reduce reliance on the automobile and increase use of
transit. However, it is just as likely that, in adopting the definition, the Coungil intended that SEPA
mitigation for parking impacts be foreclosed for multifamily projects in urban villages only when
nearby transit service meets the very specific criteria for consistent regularity that the Council spelled
out in the definition. Had the Council intended that headways be averaged, it could have inserted the
word "average” in two places within the definition to indicate that intent. It did not do so, and neither
the Director nor the Examiner has the authority via statutory construction to add the word “average”
to the term “headway” in the definition of frequent transit service. Doing so would change the
clearly stated meaning and the impact of the definition. This can be accomplished only through
legislation.

16. The Director’s SEPA determination has been shown to be clearly erroneous, and it must
therefore be reversed.

17. The Appellants challenge the validity of DR11-2012 due to what the Appellants cite as defects in
the notice of the proposed rule as published in the Daily Journal of Commerce. However, this issue
is moot in light of the above conclusions.

18. The appeal claimed that the Director’s decision failed to address or mitigate probable significant
adverse geotechnical impacts, but the Appellants withdrew this issue at hearing, and it is dismissed.
The appeal also challenged the Director’s interpretation that the proposal complied with the height
standards for the MR zone, but the Appellant presented no evidence in support of this issue, and it is
therefore dismissed. :

Decision

The Director’s design review decision is REVERSED, and the matter is REMANDED to the Director to
return to the Board for the Board to review their recommendation, as discussed above, in light of: 1)
accurate direction concerning the Board’s authority under Design Guideline B-1; and 2} the
requirement that the proposal’s FAR be reduced by 2,247 square feet.

The Director’s DNS is REVERSED, and the matter is REMANDED to the Director for a complete
analysis of proposal’s parking impacts, including cumulative impacts, and a revised SEPA
determination if warranted, As discussed above, in determining whether SEPA mitigation is
warranted for parking impacts, the Director shall apply the Code’s definition of frequent transit
service as it is written rather than averaging transit route headways.

Entered this 1* day of December, 2014.

Sue A. Tanner
Hearing Examiner
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Concerning Further Review

NOTE: It is the responsibility of the person seeking to appeal a Hearing Examiner
decision to consult Code sections and other appropriate sources, to determine
applicable rights and responsibilities.

The decision of the Hearing Examiner in this case is the final decision for the City of Seattle. In
accordance with RCW 36.70C.040, a request for judicial review of the decision must be commenced
within twenty-one (21) days of the date the decision is issued unless a motion for reconsideration is
filed, in which case a request for judicial review of the decision must be commenced within twenty-
one (21) days of the date the order on the motion for reconsideration is issued.

The person seeking review must arrange for and initially bear the cost of preparing a verbatim
transcript of the hearing. Instructions for preparation of the transcript are available from the Office
of Hearing Examiner. Please direct all mail to: PO Box 94729, Seattle, Washington 98124-4729,
Office address: 700 Fifth Avenue, Suite 4000. Telephone: (206) 684-0521.

Appellant: Department Director:
Neighbors Encouraging Diane Sugimura, Director, DPD
Reasonable Development 700 Fifth Avenue, Suite 1900
¢/o Peter J. Eglick or Seattle, WA 98104

Jane Kiker

1000 Second Avenue, Suite 3130
Seattle, WA 98104

Applicant:

Northlake Group, LLC

¢/o G. Richard Hill

701 Fifth Avenue, Suite 6600
Seattle, WA 98104
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