
APPEALING THE SDCI DECISION TO ALLOW HISTORICAL LOT DEVELOPMENT

Who is appealing:

This MUP decision is being appealed by:

Names: Haris Hodzic and Spomenka Hodzic

Address: 2657 NW 87th St., Seattle, WA 98117

Email: haris.hodzic@gmail.com

Decision being appealed:

Special Exception - to allow development of a qualified lot less than 3,200 sq. ft. in area in a Single

Family zone (SMC 23.44.010.B.3).

Department that made the decision: SDCI

Date decision was made: September 22, 2022

Land Use planner: Michael Houston

Project Number: 3038863-LU

Applicant Name: Mike Rayburn

Address of Proposal: 8620 28th Avenue NW

Introduction:

Dear Hearing Examiner,

Please find here our reasoning for appealing the above decision. As this is our first time appealing to

you, we apologize if we overwhelmed your office with the amount of evidence we were able to

uncover proving that the size of the lot in question has been misrepresented and as a result the

historical public right of way was taken away by a private party.

We will try to demonstrate to you why such action would harm the public and why some of the

elements that lead to the lot 1 segregation could be interpreted as blatant criminallity. I refer to this as

such for the fact that the involved parties were skilled in navigating City’s agencies like SDCI and

Assessor’s office to achieve their goals while harming the public interest and safety.

They achieved their goals by pretending they did not know that at least 10 feet of the subject lot

width were not theirs. Since there was a recording error in the Assessor's Office, that we will address
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further down, SDCI folks would not see anything reflected on the quarter section maps they

referenced and therefore assumed lot width was as these folks were misrepresenting.

Emails we obtained will show involved parties fully knew at least 10 feet of the subject lot did not

belong to them.

Instead of clarifying how they knew this and correcting the record, doing “the right thing” as I would

call it, they saw a path to profiting from this long-standing clerical error. One analogy I can think of is

the one we often hear about in the newspapers. Bank accidentally deposits a million dollars to

somebody’s account and instead of reporting the error, folks decide to go on and spend the money.

Once the bank finds out these folks would be obligated to return the money whether they have it or

not, and could potentially face criminal charges. Luckily in our case here those 10 feet can still be

returned to its rightful owners; residents of the North Beach Neighborhood.

Please bear with us while we try to explain what we have uncovered.

Further in this document we will try to explain historical events and will provide evidence to help

prove our case.

Interest in the decision and how we are affected by it:

Decision affects our property and the whole neighborhood of North Beach as this proposal is taking

away public right of way that was established over 100 years ago and was the source of truth for the

majority of the 20th century. By allowing this development the neighborhood of North Beach will

never get the sidewalks, or any other pedestrian access along the busy 28th ave. NW which is

designated as an arterial street and falls under neighborhood corridor street type. Exhibit 12 shows

that the neighborhood corridor must be 60 feet wide and this development is in direct violation of

these Seattle Department of Transportation (SDOT) rules as well as the law establishing the road in

1919 (see Exhibit 1).

This arterial street/neighborhood corridor is established with 60 foot right of way but at this junction

where the lot sits it is only 40 feet. This fact was also communicated to the owner of the property and

their agent in the 2017 email from SDCI. (see Exhibit 11)

In this email, SDCI communicates to the owner’s agent the following,
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Twenty-eight Avenue NW is designated as an arterial, and according to SDOT’s right-of-way

improvement manual, the required right-of-way is 60 feet wide. (See:

http://www.seattle.gov/transportation/sim_arterial_list.htm.) The actual width of the 28th Avenue NW

right-of-way at this point is about 40 feet.

NOTE: Link mentioned in the email above is no longer valid so we include the new link to

right-of-way improvement manual here: https://streetsillustrated.seattle.gov/sitemap/

Seattle Municipal Code (SMC) violations

Proposal is in direct violation of SMC “23.53.006 Pedestrian access and circulation”, section “A”

subsection “1”  and section “D”, subsection “3”, which state the following:

A.General requirements. Pedestrian access and circulation are required on all streets in all zones as set

forth in this Section 23.53.006.

1. Pedestrian access and circulation improvements shall meet the standards in the Right-of-Way

Improvements Manual for sidewalks, pedestrian walkways, curbs, curb ramps, and accessible

crossings.

D. Outside Urban Centers and Urban Villages. Outside of Urban Centers and Urban Villages, sidewalks

are required on an existing street in any of the following circumstances, except as provided in subsection F

of this section:

3. On arterials, except in IG1 and IG2 zones and on lots in IB zones that are not directly across the

street from or abutting a lot in a residential or commercial zone, sidewalks are required whenever

new lots are created through the platting process, including full and short subdivisions and unit lot

subdivisions, and whenever development is proposed. Sidewalks are required only for the portion

of the lot that abuts the arterial.

Seattle right-of-way improvement manual states that the “Pedestrian walkway” means “a surfaced

walkway, separated from the roadway, usually of crushed rock or asphalt concrete, and following the

existing ground surface (not at permanent grade)”.

Provision “A” above indicates that pedestrian access and circulation must be established in any form.

Does not have to be a costly concrete project, it could be a cheaper option like “pedestrian

walkway”. This development proposal does not ensure any of the “pedestrian access and circulation”

improvements are included with the proposal. Since “development is proposed” and this is indeed

“new development” sidewalk is required “for the portion of the lot that abuts the arterial. (see

Exhibit 12)
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Additionally proposal also violates SMC 23.53.015 subsection “B” which is as follows,

B. Improvements to arterial streets. Except as provided in subsection 23.53.015.D, arterials shall be

improved according to the following requirements:

1.  If a street is designated as an arterial by the Seattle Department of Transportation, a paved

roadway and pedestrian access and circulation as required by Section 23.53.006, drainage

facilities, and any landscaping required by the zone in which the lot is located shall be provided in

the portion of the street right-of-way abutting the lot, as specified in the Right-of-Way

Improvements Manual.

2. If necessary to accommodate the right-of-way and roadway widths specified in the Right-of-Way

Improvements Manual, dedication of right-of-way is required. If an existing arterial street has less

than the minimum right-of-way width established in subsection 23.53.015.A.6, dedication of

additional right-of-way equal to half the difference between the current right-of-way width and the

minimum right-of-way width established in subsection 23.53.015.A.6 is required.

Subsection 23.53.015.A.6 states the following,

6.  Minimum right-of-way widths

a. Arterials. The minimum right-of-way widths for arterials as designated by the Seattle

Department of Transportation are as specified in the Right-of-Way Improvements Manual.

Based on the Seattle Department of Transportation Right-of-Way Improvements Manual size of right

of way would be calculated at 61 feet (this is also consistent with Order of Establishment of the road,

Exhibit 1, which establishes right-of-way at 60 feet as the law). Considering that the subject lot

right-of-way is only 40 feet, halfway between 40 and 61 feet would be 10.5 feet. See Exhibit 14 for

the right-of-way calculation. According to the provision 23.53.015.D mentioned above, “dedication

of additional right-of-way equal to half the difference (10.5 feet) between the current right-of-way

width and the minimum right-of-way width established in subsection 23.53.015.A.6 is required”.

We believe that this particular provision was the reason the owner was stating that he did not own 10

feet of the subject lot. For the lack of owner’s forthcoming on this matter, we can only speculate that

he was at some point instructed to properly record the deed dedicating the portion necessary to fulfill

the requirement, but for one reason or other he failed to do so.
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Public Comments making great points

One of the public comments makes an excellent point regarding issues concerning this proposed

development,

Constructing a home on this site would prohibit future right of way improvements. The city can

require that property owners enter into a no-protest agreement, which retains the city's right to

construct pedestrian improvements in the future.

However, the comment continues,

By allowing the proposed home to be constructed, there is no way that the city could construct any

pedestrian improvements in the future.

House is proposed on a lot that is less than 3000 square feet so any house that gets built here would

be well into the right of way so any future pedestrian improvements would be impossible without

tearing the house down.

So no-protest agreement is pointless and is not enforceable once the house is built at this site.

No-protest agreement can not be considered a replacement for the historical right-of-way dedication

that ensures public interest is protected.

Our understanding that for this project SDCI decided they should allow the following exception

under SMC 23.53.006 - Pedestrian access and circulation, section F, subsection e:

e. Construction of a single-family dwelling unit on a lot in any zone, if the property owner enters into

a no-protest agreement, as authorized by chapter 35.43 RCW, to future pedestrian access and

circulation improvements and that agreement is recorded with the King County Recorder, and if at

least one of the following conditions is met:

1) The lot is on a block front where there are no existing pedestrian access and circulation

improvements within 100 feet of the lot;

In Exhibit 13 you can find multiple examples that show this particular exception does not work when

stating that there are no pedestrian access and circulation improvements within 100 feet of the lot. We

would encourage anybody to stop by the neighborhood and see for themselves there are multiple

pedestrian access and circulation improvements as defined in Seattle right-of-way improvement

manual.
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This development would prevent free passage for 98 feet along the arterial street abutting the lot.

People currently can walk on the gravel pathway north from the lot but when they get to this point

they have to continue their walk south directly on the road risking getting seriously injured by a

speeding or distracted driver.

Exhibit 13 also shows that the school bus stop is literally a few feet from this proposed lot

development. Picture we included in Exhibit 13 shows a neighborhood kid stepping onto the school

bus as the car from the opposite way just speeds by. These are the conditions that are being ignored

by SDCI.

Another point made via public comments states,

Sidewalks were never constructed on 28th Avenue NW since this was outside the city limits when

constructed. The city has long promised to upgrade neighborhoods without sidewalks, and this arterial

would be a high priority due to few alternative pedestrian routes for the 1,154 households and nearly

3,000 residents that utilize 28th Avenue NW. The city should review the legality of the original

eminent domain (and any past clerical errors) to see if they already own the underlying land for right

of way. If this lot was not included in the original taking by eminent domain, the city should consider

if this error should be remedied and in 2022 the city utilize eminent domain to secure the proper 60'

right of way.

In this document we will prove without any doubt that the lot was included in the original taking by

eminent domain and we truly believe the City will understand and fix this problem.

Furthermore this proposal is violating the same SMC “23.53.006 Pedestrian access and circulation”,

section “A” as well where it is stated:

A. General Requirements. Pedestrian access and circulation are required on all streets in all zones as

set forth in this Section. Pedestrian access and circulation improvements shall meet the standards in

the Right-of-Way Improvements Manual for sidewalks and pedestrian walkways. The regulations in

this section are not intended to preclude the use of Chapter 25.05 of the Seattle Municipal Code, the

Seattle SEPA Ordinance, to mitigate adverse environmental impacts.

There is no pedestrian “access and circulation” proposed with this development. Proposed house

entrance would be directly on the busy 28th Ave. NW, so whoever lives in this house would be

exiting their house and walking directly onto the 28th Ave. NW.
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One of the public comments stated this,

I have lived in this neighborhood since 1979. Over the years I have seen several near misses when

commuter traffic gets heavy. And when the rain is heavy and when it snows this area is deadly. The

idea that you are going to build a house here so very close to the road is insane. If the city allows this

to go through, be prepared to be sued by the poor home owner sometime in the future when a car or

truck comes through the front of their house on a rainy or snowy night. Situations like this should not

be allowed in the review process.

In their decision SDCI states the following, “Comments were received and carefully considered to the

extent that they raised issues within the scope of this review”. We find this hard to believe as we

pointed out to the SDCI the following via the public comment,

This is the request to extend the commenting period. Posted signs around the neighborhood have the

wrong date for commenting period on the notice as 1/3/2021 which is over a year ago. When we

requested initially date be extended these signs weren't updated on the posts around the neighborhood,

and we request this is done since public wasn't allowed proper time and was confused by these

postings. Including the image of the sign taken today for reference. We propose another month for

commenting. Please make this happen and thank you.

We also sent them an email telling them the same thing and to this day only two signs that were

posted on two posts along 87th St. NW still show 1/3/2021 as an ending date for the commenting

period. I included a picture I snapped September 22nd, 2022 and I am attaching it to this letter as

Exhibit 9. Public was not properly notified as I believe would be required by law. Also no signs were

posted alongside the 28th ave. NW, which is the proposed address for new development.

Objections to the decision:

What we believe is incorrect with the SDCI decision is that they state the following, “While it

appears there was a clear intent dating back to 1918 for the County to widen 28th Avenue NW, there

is no indication in the record that any portion of this lot was ultimately condemned nor any indication

that ownership of any portion of the lot was transferred to either the County or City.”

What is wrong with this statement and assessment is that the road we pointed out to and provided all

the proof for was established in 1919 (see Exhibit 1 showing road being established as the law in

1919) and there was no such widening from 1918 that is being referenced in the decision, since road

did not even exist in 1918. From their statement it is obvious to us that they either did not look over
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any of the evidence that was provided and were checking somewhere unrelated to the parcel in

question.

We can only speculate which records they were going over since they never provided any evidence of

where they were looking so we have no way of knowing if they indeed did anything related to the

concerns raised. We were also unable to find any fees/charges related to this work since SDCI would

have recorded their time and charge for the research on this. Another indicator that if any research

was done it was limited or not significant enough to warrant any charges related to the agency’s time.

Two thirds of the subject lot are dedicated for the 28th Ave NW right of way

We spent numerous hours working with good people of Archives in King County, City of Seattle and

Puget Sound to obtain relevant records that indeed show without any glimmer of doubt that “Lot1,

block 2 of Imperial Heights add to Ballard” was partially dedicated to the 28th ave. NW right of way.

● We will show that the records exist proving that portion of the lot 1 was dedicated for the

street purposes.

● We will show that assessor’s office changed the legal description in 1990 and created the

clerical error that enabled current owner of the lot 1 to guide SDCI and Assessor’s office into issuing

the parcel for the 30 feet wide lot when at best it should have only been 20 feet wide leaving 10 feet

for the historically established public use. Making sure that 10 feet of the right of way are not lost to

this senseless development  would ultimately ensure there is a sidewalk or some sort of pedestrian

walkway here along the busy arterial street with nearby school bus-stop (0 feet from the lot) and the

nearby metro bus stop, route 18, only 55 feet away from the lot. Currently pedestrians have to walk

directly on the street as there is not enough clearance for safe passage. (see Exhibit 13)

● We will show that the current owner of the lot 1 was well aware that 10 feet of the said lot

were not under his ownership. (see Exhibit 11)

● We will also show that the real estate agent for the current owner of the lot 1 went to the SDCI

and mentioned that 10 feet of the lot might not be under their client’s ownership. (see Exhibit 11)

○ Doing this proves they were probing the department to see if the long standing mistake was

rectified. Instead of doing the right thing and making sure this error was addressed and the public

interest was protected, they decided they would rather benefit themselves and pretend they were

not aware of the error and move along with their plan to profit from the City’s/County’s mistake.

Most likely, in their minds they did nothing wrong since they mentioned this to SDCI and they
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went along without doing any further followup. Be that as it may, what is even worse is that SDCI

did not do anything even after concerns were raised during the public commenting period. We

believe SDCI and the Assessors  Office should have been more diligent in ensuring public interest

was protected.

In order to prove all the points mentioned above we will start from the beginning.

Chronological order of events as they happened:

● 1917 - Petition filed by the neighborhood to have a County Road built along the current 28

ave. NW from NW 85th street heading north. (see Exhibit 3)

● 1919 - Board of County Commissioners instructs the Office of Engineer to conduct the

examination of Charles Jacobson Road petition and provide the report. (see Exhibit 3a)

● August 1919 - Sheriff of King County certifies he received the annexed Notice and served the

said Notice on the original owner of the lot 1, and others. (see Exhibit 4)

● September 1919 - Order of Establishment of the road of “not less than Sixty (60) nor more

than 100 feet in width, and that the same be opened according to law”.

● September , 1919 - Council records from the hearing held September 2, 1919

● September 1919 - Order allowing damages where original owner was awarded $1 damages

proving the transfer of ownership of the 0.04 acres of the lot 1 to the County for the street purposes.

● After 1919 - Plat book currently in the King County Archives was modified to show “red

line” indicating right of way which cuts through the lot 1 clearly indicating that only 10 feet of the lot

1 belong to the private ownership.

● After 1919 - Lots 2, 3 and 10 feet of lot 1 operate as a single lot (lot 2) which is 70 x 98 feet

in size. Lots 2 and 3 being 30 feet wide and lot 1 only being 10 feet wide. Historical assessor’s

records show this and those records included under (see Exhibit 7)

● 1984 - blueprints showing addition for the house indicating true width of the lot to be 70 feet

including owner’s signature to attest to true size of the lot. (see Exhibit 8)

● 1941 - 1990 - Less County Road appears as a part of legal description for the Lot1. These

were the records we were able to obtain through the Archives office and it establishes that the lot had

a portion dedicated for street purpose and no private party was paying any taxes for this portion for

the majority of the 20th century.
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● 1990 - Code CO-J 880 was found on the historical tax rolls showing “legal description

change”. Same code appears on the 3rd lot south from the lot in question but this lot to this day has a

legal description stating “Less 9.5 feet for street purposes”. Error in recording most likely occurred at

this time which ultimately led to inappropriate lot 1 segregation with inaccurate lot size.

● 1990 - 2017 - Lot 1 has no indication stating “less county road” while parcel 356680-0215-04

continues to this day to have “LESS W 9.5 FT OF LOT 42 FOR ST” as part of legal lot description.

● 2017 - Lot 1 gets segregated by the Assessor's Office after a series of conversations between

the owner's agent and SDCI.

● 2022 - Lot 1 gets approved for development.

Details that led to erroneous lot segregation:

In 1917 the neighborhood of Imperial Heights got together and petitioned King County for the road,

see Exhibit 3. In the said exhibit you can find signature of the original owner of the lots 1, 2 and 3 of

Imperial Heights add to Ballard, Mr. William Schoenfeld. His signature shows he was one of the

original householders who petitioned the King County, State of Washington, that a County Road be

established and be 60 feet in width. (see Exhibit 3)

Soon after the petition the Office of Engineer was instructed to conduct the examination of Charles

Jacobson Road (28th Ave. NW) petition and provide a report. (see Exhibit 3a) In the report you will

find that the road passes across lot 1 Imperial Heights Add to Ballard. It depicts the area in acres;

0.04 acres which amounts to about 20x98 feet of the lot, leaving only 10 feet as private land. It also

shows the original owner Wm Schoenfeld. These remaining 10 feet of lot 1 were eventually merged

into a single lot, (70x98 feet) that operated as such for the majority of the 20th century. All the

assessors cards/records (see Exhibit 7) and tax roll records (see Exhibit 6) indicate this.

We also found document that shows that John Stringer, Sheriff of King County, State of Washington

certified that he “received annexed Notice on the 1st day of August, 1919 and that thereafter on the

12th day of August, 1919 he served the said Notice on the following named persons in King County'',

which included Mr. William Schoenfeld, owner of the lot 1, block 2 of the Imperial Heights addition

to Ballard at that time. Sheriff went ahead to make sure it was understood that he “personally”

delivered and left with each of the named persons “a true copy of said Notice”. (see Exhibit 4) This is

yet another proof that the portion of the lot was transferred to the County for the street purposes.
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We have also found council records from September 2, 1919 that reads as follows: (see Exhibit 5)

The time having arrived for the hearing in the matter of the establishment of the Charles

Jacobson/County Road, same was taken up and fully considered, and it appearing to the Board that the

road is a necessity and ought to be established, and the County Engineer having recommended that

said road be so established, it was on motion ordered by the Board, all the members concurring, that

said road be and the same is hereby established, and that an award of $1.00 be made to each

non-consenting owner of right of way, and the Prosecuting Attorney be instructed to commence

condemnation proceedings to secure unobtained right-of-way.

The following is a list of the non-consenting owners of right-of-way: (see Exhibit 5 for full list. Listing

here owner of the lot in question)

Addition Imperial Heights to Ballard Lot 1, Block 2, Wm. Schoenfeld 0.04 acres.

As a direct result of the law establishing Charles Jacobson Road, plat book was modified to include

the red line ensuring it is understood where the right of way for the road passes. We were able to

obtain the records from the King County archives where the plat book currently resides and it looks

exactly as depicted in Exhibit 10.

In their decision SDCI says the following, “The record shows that the subject lot was a separate

building site in the public records of the County or City prior to July 24, 1957”. Plat book shows that

subject lot was a separate building site when it was first recorded but we can see this was modified

and subject plat no longer existed as a 30 x 98 feet lot but was indeed reduced to 10 x 98 feet and was

merged with lots 2 and 3 to form and operate as a single lot. Based on these historical events SDCI

decision is in violation of the “Municipal Code - 23.44.010 - Lot requirements”.

"The Historic Lot Exception." The historic lot exception may be applied to allow separate

development of lots already in existence if the lot has an area of at least 2,500 square feet, and was

established as a separate building site in the public records of the county or City prior to July 24, 1957,

by deed, platting, or building permit.

So even though it is true that the lot was established during the original platting process it is also true

that the same lot was eventually modified and was only 980 square feet prior to July 24, 1957, which

would not qualify under this provision. All the assessors' records, tax rolls and blueprints from

addition to the house support this. (see Exhibits 6, 7 and 8)
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We were able to trace all the tax roll records that were available in archives (see Exhibit 6) and we

see that the “LESS COUNTY ROAD” designation has been applied to lot 1 in accordance with the

Order of Establishment for the road (Exhibit 1) and council hearing from September 2nd, 1919

(Exhibit 5). This clearly shows that the county has acquired 0.04 acres of the Imperial Heights

addition to Ballard, lot 1, block 2.

Same designation,”Less co. rd”  is recorded in all the assessors records under legal description. We

obtained assessor’s property cards prior to 1972 and after 1973 all showing the same “less county

road” designation in the legal description. These property cards also show that one third of lot 1 was

combined with lots 2 and 3 and operated as a single lot, 70 feet wide and 98 feet long. (see Exhibit 7)

This was true at the time property was sold in 1957 to Gunnar Koll Hagen, father of the current lot 1

owner. This means that when the property was sold its true lot size was 6860 sqft (70 x 98 feet).

Current owner never owned the portion, other than 10 feet that were merged with the main lot, that he

was able to segregate in 2017.

True size of the lot was confirmed in 1984 when the owner built an addition to their house. Blueprints

from this construction (see Exhibit 8) show that the owner listed the size of the lot to be 70 x 98 feet

indiciating lot size was 6860 sqft. They signed the blueprint indicating that “THE ACCURACY OF

THE INFORMATION SHOWN ON THIS PLOT PLAN IS THE RESPONSIBILITY OF THE

OWNER”. (see Exhibit 8). Also pay attention to the map in the blueprint that was drawn showing

exactly where the lot boundaries were and clearly depicting right-of-way as being correctly calculated

at 60 feet as determined by the Order Of Establishment for the Charles Jacobson County Road, aka.

28th ave. NW.

We were able to obtain tax roll records from Puget Sounds archives and records they had were for the

year 1941, then no records were available to search through till 1973. We then obtained records from

1973 up to 2003. We can clearly see that the “Less county road” designation follows the property in

question all the way up to 1990. In 1990 property was stamped with the code CO-J 880 and

subsequent years did not show “Less county road” in the legal description.  (see Exhibit 6)

What you will find in Exhibit 6 are two parcels, subject parcel and a parcel three parcels south of the

subject parcel. Both parcels are along the same stretch of road and both have a code CO-J 880

included within the records. We reached out to the Assessor's office to understand what this code
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meant since we could also see the same code was applied to the parcel only three properties south

along 28th ave. NW. That other property continued to have a more defined “Less county road”

designation, so it is understood in the description how much land was designated for the road.

Email from the Assessor’s office included in Exhibit 6, states the following:

It looks like CO-J 880 was a change order from 1990 which updated the legal descriptions of several

parcels. Unfortunately we do not have copies of the change orders from this time period so we cannot

check to see what exactly was done.

Since Assessor’s office was not able to tell us what exactly happened we can conclude, based on all

the historical records, that the “legal change” meant to clarify that “LESS COUNTY ROAD” should

change to be more specific like it does for the 356680-0215-04 parcel to state “LESS W 9.5 FT OF

LOT 42 FOR ST”. For the parcel 356680-0240-03, Lot 1, block 2,  Imperial Heights add to Ballard it

should have been changed to “LESS W 9.5 FT OF LOT 1 FOR ST”.

This is when we believe the right-of-way was adjusted from the original 20 feet down to 10 feet in

accordance with the SMC provision 23.53.015.D mentioned earlier in the document. We believe this

simple mistake or recording error might have led to incorrect interpretation of the lot size. This error,

for the lack of better word, ultimately enabled the owner of the lot and their agent to utilize it and

ultimately benefit from it.

As Exhibit 11 we are including emails between the owner's agent and SDCI contact, and also

between the agent and the owner showing that the owner was well aware 10 feet of the subject lot

were not theirs. In the email (exhibit 11) dated Friday, February 3, 2017 2:02 PM the agent responds

to the lot owner by stating,

……As mentioned in the first paragraph with respect to the title report, I feel this might have already

been done in the past as you have mentioned that 10 feet of lot 1 is NOT owned by you, but the

information available to us right now says lot one is 30 feet wide, just like lots 2 and 3.

We can see from this correspondence both agent and owner are aware that at least 10 feet of the

subject lot are “NOT” owner’s property but since nobody else is aware of this fact as the agent says,

“...but the information available to us right now says lot one is 30 feet wide…”. They know what they

were doing might have been wrong but were willing to pursue their goals regardless. Right thing

would have been to explain exactly how the owner knew he did not own this portion and ensure this
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fact was properly recorded with the city in a form of deed or similar instrument dedicating 10 feet for

the street purposes. All the evidence we presented so far clearly shows the owner also knew

everything we have been presenting in this document.

After they established that 10 feet were not properly recorded and reflected on the subject lot they

decided to reach out to SDCI and confirm this was the case. Also find an email in Exhibit 11 where

agent asks the SDCI following,

This is the situation, the owner believes he has given up part of lot 1 of lot 1, 2 and 3 of Block 2,

Imperial Heights addition to the City of Seattle so 28th AVE NW is 60 feet wide. Here is my problem.

I had my title insurance provider, Ticor, run a preliminary title report and there is no mention of part of

Lot 1 being handed over to the City of Seattle through any mean. All the maps I have show Lot 1

being 30 feet wide, the same as lot 2 and 3 respectively. They do not show any of Lot 1 being deeded

to the city and there is nothing in the title report on the topic either.

To this SDCI responds stating the following:

The quarter-section map that I am able to view on my computer does not reflect that any portion of

Lot1 was lost through dedication for street. The lot as shown on our current maps has the same

dimensions as Lot 1, Block 2 in the original 1907 plat. In preparing a legal building site letter we could

look to see if there was a deed to the City, but when that happens, typically there is an accepting

ordinance that is reflected on the quarter-section map.

Legal building site that was referenced in this email was never done and there was never any

thorough checking if there was a deed to the City or any other proof of right-of-way dedication. Even

if the deed was not found, overwhelming historical records could not have been ignored. Also what

SDCI failed to mention is that the quarter-section map that they referenced has a disclaimer that states

the following:

This map is for assessment purposes only. It is provided to assist in locating your property and is not

guaranteed to show accurate measurements or to reflect salability or buildability of tax parcels. DO

NOT USE FOR SURVEY PURPOSES

Obviously SDCI should have been more diligent when stating that the subject lot was a certain size

even though it was mentioned to them that the owner thought he did not own 10 feet of the lot. That

should have been a red flag and more diligence should have been shown by the agency. Simple

probing question as to why the owner thought this, or if the owner had some supporting

14



documentation like court order or some other reason to believe he did not own 10 feet. SDCI

obviously had no reason to distrust these folks and went along with assisting them.

Also SDCI states this in one of the emails also included in Exhibit 11:

It is possible that the King County Assessor’s Office will be willing to segregate the property into two

tax parcels based on this email. They are welcome to contact me. If the Assessor’s Office requires

something more specific, you will need to request a legal building site opinion letter.

With a simple assistance from the SDCI these folks were able to successfully take over public right of

way. King County’s Assessor’s Office had no reason not to give the tax parcel number since SDCI

folks vouched everything was in order. No legal site opinion letter was done and no thorough

checking for the historical records was done. This same SDCI agency is now allowing development

on this lot which should have never even been allowed to be segregated.

What we would like the Hearing Examiner to do:

In the light of all of the evidence we presented we hope it is clear that at least 10 feet of the lot 1,

Block 2, of Imperial Heights add to Ballard was and is still owned by the City for the street purposes.

We would like Hearing Examiner to ensure public interest is protected and this long standing error is

addressed.

Our understanding is that Hearing Examiner possesses similar powers that the Court Judge would

have and based on that ideally we would like to have an order or enforcement that would ensure

proper recording of the right-of-way dedication so that next time SDCI looks at the quarter-section

map they can clearly see that 10 feet are there for public right-of-way purposes.

SMC 23.53.015.D states, “dedication of additional right-of-way equal to half the difference (10.5

feet) between the current right-of-way width and the minimum right-of-way width established in

subsection 23.53.015.A.6 is required”. We believe that the provision 23.53.015.D mentioned here and

earlier in the document was the reason the owner was stating that he did not own 10 feet of the

subject lot. We can only speculate that he was at some point instructed to properly record the deed

dedicating the portion necessary to fulfill the requirement. Since this was not properly done no record
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existed and therefore we ask the Hearing Examiner to ensure the proper deed is recorded to ensure

this provision in the code is not violated.

It is worth mentioning that the owner here acquired more land than he was originally entitled to 20

feet of lot width of the original right-of-way which was then reduced down to 10 feet, effectively

giving him an extra 10 feet of the lot width he did not own or was entitled to previously. Most of us

would be satisfied with this simple blessing of good fortune and would be grateful. Others, like the

owner here, would not be satisfied and would want even more and would be willing to pursue their

goals no matter who gets short changed along the way.

Also we would like the Hearing Examiner to direct the Assessor's Office to correct legal description

of the lot 1 to reflect that the 10 feet of the lot 1 were dedicated for street purposes much like it was

done for the parcel number 356680-0215-04 as described in Exhibit 6. Also direct the Assessor's

Office to ensure proper size for the lot 1 is correctly represented in the Assessor's records and is

visible on the parcel viewer.

Potentially direct SDCI to re-do approval process ensuring public interest is protected and new lot

size is used along with ensuring 10 feet for public right-of-way is taken into consideration. We

understand that new lot size and properly recorded deed would change the parameters and make the

process of approval fundamentally different, but we see this as the only path for ensuring public

interest is protected.

We would like the Hearing Examiner to reject this proposal on the grounds that the lot that was

segregated was not accurately represented. Also the public was not accurately notified of the

commenting period (see Exhibit 9) and even after being alerted to this SDCI did nothing to ensure

proper public notification as required by law.

By having this done it would be guaranteed that the public, especially kids will have safe passage to

schools like North Beach Elementary, Whitman Middle School, Loyal Heights Elementary, Withier

Elementary school, Ballard High School, which are all within a 2.0-mile walking zone.

The routes to all the public schools mentioned are not that simple from this area as 28th ave. NW is

the major neighborhood corridor. At the proposed development site people have no other options than
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to walk on the street and risk being hit or causing an accident as cars have to swerve into an

oncoming lane to avoid hitting pedestrians.

We truly hope the Hearing Examiner will take into consideration all of the issues raised and points

made and will ensure public interest is protected.
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EXHIBIT 1: ORDER OF
ESTABLISHMENT OF THE CHARLES

JACOBSON ROAD,
aka. 28th Ave. NW
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EXHIBIT 2: ORDER ALLOWING
DAMAGES
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EXHIBIT 3: PETITION FOR COUNTY
ROAD
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EXHIBIT 3a: COUNTY ENGINEER’S
REPORT
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EXHIBIT 4: Annexed Notice delivered by
Sheriff
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EXHIBIT 5: Council records
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EXHIBIT 6: Tax roll records
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This image shows both parcels have a code CO-J 880 included with the record. We reached out to the

Assessor's office to understand what this code meant. Find email from them below stating:

“It looks like CO-J 880 was a change order from 1990 which updated the legal descriptions of several

parcels. Unfortunately we do not have copies of the change orders from this time period so we cannot

check to see what exactly was done.”
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Since Assessor’s office was not able to tell us what happened we can conclude that the “legal

change” meant to clarify that “LESS COUNTY ROAD” should change to be more specific like it

does for the 356680-0215-04 parcel to state “LESS W 9.5 FT OF LOT 42 FOR ST”. For the parcel

356680-0240-03, Lot 1, block 2,  Imperial Heights add to Ballard it should have been changed to

“LESS W 9.5 FT OF LOT 1 FOR ST”.

1989-1973 - Tax roll records showing LESS COUNTY ROAD as part of the description for both

properties discussed.
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EXHIBIT 7: Assessor’s Property Cards
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EXHIBIT 8: Blueprints for house addition
1984
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EXHIBIT 9: Incorrect Notice
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EXHIBIT 10: Plat Book
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EXHIBIT 11: Emails between SDCI and
Owner/Agent
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EXHIBIT 12: Neighborhood corridor

67



68



69



70



71



If you go to SDOT's "Street Types Map" at

https://seattlecitygis.maps.arcgis.com/apps/webappviewer/index.html?id=dfeed51c66334b10a82e7a

23dc42086f

and you click on the section of the road at 28th ave NW, between 86th and 87th st. NW, you can

clearly see that the ROW Minimum is 60 feet.
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EXHIBIT 13: Pedestrian access and

circulation improvements
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There is a bus stop just about 60 feet from the lot. Metro bus Route 18. Clearly bus stop would be
considered pedestrian access and circulation improvement.

This picture from google maps shows there is a pedestrian clearly using what anybody would
consider "the pedestrian access and circulation improvement". You can also see the bus #18 is
approaching.
This situation is only about 60 feet away from the subject lot. Many public comments on this are
raising security concerns and not sure how seriously these comments were taken by SDCI.
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There is also this pedestrian improvement less than 50 feet from the lot, and it has a curb separating
it from the street.

This is clearly the "Pedestrian walkway". It is a hard or compacted surface walkway separated from
the roadway.
Seattle right-of-way improvement manual states that the Pedestrian walkway means a surfaced
walkway, separated from the roadway, usually of crushed rock or asphalt concrete, and following the
existing ground surface (not at permanent grade).
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Following google image shows intersection and another pedestrian walkway as defined by
right-of-way manual and it clearly enables pedestrians to safely walk this stretch of the road. Same is
not true alongside the subject lot where pedestrians are forced to walk on the street.
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Neighborhood kid is stepping on the school bus as the car speeds in the opposite direction.  Only
few feet away from the proposed building site
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School bus is literally few feet away from the proposed building site.
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EXHIBIT 14: Right of way size for arterials
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