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. ARGUMENT AND AUTHORITY

SDCI Closing Brief (SDCI's Closing) makes conclusory assertions about the law and the
facts, unsupported by analysis or citation. It is written as if the hearing had not happened and
as if the Hearing Examiner had not issued her pre-hearing Order on Applicant’s Motion to
Dismiss.

MCC does agree with SDCI about its statement on page 3 of SDCI's Closing:
"SMC 25.09.260(A) states 'In Single Family zones the Director is authorized to approve an
environmentally critical administrative conditional use pursuant to Section 23.42.042 and this
Section 25.09.260." SDCI's Closing, p. 3. SDCI’s Closing, however, demonstrates its
disregard of this language. The language that SDCI quotes requires SDCI to it apply 23.42.042
as well as 25.09.260 when making decisions about conditional use permits in critical areas. ltis
error of law for SDCI to disregard the language of the code that it is responsible for
administering, as well as an abuse of discretion for SDCI to refuse to exercise the discretion that
the Council has delegated to it.

SDCI's Closing states:

The code authority under SMC 25.09.260 does not enable the Director to
impose additional mitigation pursuant to SMC 23.42.042 related to tree
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heights, views from Ursula Judkins Viewpoint Park, private stair access to
Park property, and the Admiral's House. These concerns are not and
cannot be addressed as part of the Director's review of the project.

Id. at pp. 3-4.

SDCI offers no analysis or authority for this assertion. The Decision applies SMC
25.09.260 as if subsection A.1 did not tell SDCI to make a CUP decision about development in
a critical area “pursuant to 23.42.042.” SDCI does not have the authority to administratively
delete language from a legislatively enacted code.

SDCI's Closing is not only written as if the hearing had not happened and as if the code
does not say what it says, SDCI’'s Closing is written as if the Hearing Examiner had not made
rulings before the hearing started. SDCI writes: "The Director did not review specific deed
restrictions, conditions, and view covenants on this property because they are not enforced by
the City are [sic] beyond the scope of review of this project." Id. at p.3. Oceanstar argued in its
Motion to Dismiss that claims about the view covenant (MCC Exhibit 4) should be dismissed
because it was a private covenant unenforceable by the Hearing Examiner. The Examiner
rejected this argument, ruling that the covenant may provide "relevant context" to address the
Decision's consistency with SMC 23.42.042(B). MTD Order, p. 2. This Order followed the
Decision, but SDCI's Closing admits it did not reconsider the view covenant in light of the
Hearing Examiner’'s MTD Order, which confirmed that this document is relevant to the analysis
SDCI was required to make.

Il. CONCLUSION

Ursula Judkins Viewpoint is part of Seattle's original Olmsted Parks legacy to preserve
open spaces and natural land for the perpetual enjoyment and benefit of the public. Its
namesake was a tireless community advocate dedicated to protecting public interests and
lands. MCC has proven at the hearing the significant adverse impacts to UJV and its view, and
to the “prominence of spatial location” of the landmark Admiral's House. SMC 25.12.350.F
SDCl's failure to apply SMC 23.42.042 is legal error, and its failure to exercise its discretionary

authority is an abuse of discretion. SDCI’s Closing provides yet more reason for the Examiner
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to deny Oceanstar's application, or to reverse and remand the Decision with instructions that

SDCI make a new decision “pursuant to SMC 23.42.042,” as required by both 25.09.260.A.1

and 23.42.042.A.

DATED this 12th day of October, 2021.

/s/Edward R. Coulson

/s/Patrick J. Schneider

Edward R. Coulson

1522 Thorndyke Avenue W.

Seattle, WA 98199

Telephone: (206) 953-2579

Email: coule@schweetlaw.com
Authorized Representative for Magnolia
Community Council and Other Appellants

Patrick J. Schneider, WSBA #11957
FOSTER GARVEY PC

1111 Third Avenue, Suite 3000
Seattle, WA 98101-3292

Telephone: (206) 447-4400
Facsimile: (206) 447-9700

Email: pat.schneider@foster.com
Attorneys for Magnolia Community
Council

From photo perspective at upper
parking lot location:
TEMPORARY result under CUP:
Buildings and 24 newly planted
Amelanchier Alnifolia buffer trees
partially obstruct UJV view

From UJV south property line:
PERMANENT result under CUP:
Buildings, with or without newly
planted buffer trees, block 100% of
UJV view

D. Moerhing testimony, Day 2,
Part 4, 24:45, City Exhibit 4, p. 19

FROPOSED WIEW FROM URSLILA JUDKINS PAREK

Z a3

F,_rj(g casy after years e ‘)..4&/’ 9 rourth.

From photo perspective at
_—— upper parking lot location:

PERMANENT result under CUP:

24 buffer trees grow to 20-30'

v, A height (K. Kiest, K. Stamm, C. Carr

testimony), to completely obstruct
UJV view (K. Kiest, D. Moehring
testimony)

The UJV view will be "obstructed"
C. Carr testimony, Day 3, Part 1,
1:29:10

UJV Appeal, Exhibit 2
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DECLARATION OF SERVICE
The undersigned certifies that | am a citizen of the United States of America and a resident
of the State of Washington, | am over the age of twenty-one years, | am not a party to this action,
and | am competent to be a witness herein.
The undersigned declares that on October 12, 2021, | caused to be served the foregoing

document, upon the following individuals, in the manner indicated below:

Via Email to:
Tom Brown

Gelotte Hommas Drivdahl
425-828-3081
tomb@ghdarch.com
Applicant

Via Email to:

John C. McCullough
Courtney Kaylor

David P. Carpman
McCullough Hill Leary, PS
206-812-3388
jack@mhseattle.com
courtney@mbhseattle.com
dcarpman@mbhseattle.com
mwarncock@mhseattle.com
Attorneys for Oceanstar LLC, Applicant

Michael Houston

Erika lkstrums

Seattle Department of Construction and
Inspection

206-727-3885
michaelt.houston@seattle.gov
erika.ikstrums@seattle.gov

Seattle Department of Construction and
Inspection

DATED this 12t day of October, 2021, at Seattle, Washington.

s/Nikea Smedley
Nikea Smedley, Legal Practice Assistant
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