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ORDER ON JURISDICTION AND 

MOTION TO DISMISS 

1. Background. Escala Owners Association appealed Seattle Department Construction

and Inspection's approval of a 48-story building in Seattle’s Belltown neighborhood. This is the 

second Escala appeal to the Examiner involving this project. On its first appeal, the Examiner largely 

upheld the City’s decision, but remanded under the State Environmental Policy Act, Ch. 43.21C 

RCW, for further review of shading impacts on the adjacent Escala residences. The City completed 

this review and issued a revised decision, which Escala appealed. Given questions on whether certain 

appeal issues challenge previously litigated language, the parties agreed to address Examiner 

jurisdiction up front. This order addresses these pleadings: 

 Respondent City of Seattle and Applicant’s Joint Statement of Jurisdiction

 Appellant’s Jurisdictional Statement (with Appendix A, MUP issued October 26, 2017)

 Respondents City of Seattle and Applicant’s Joint Motion for Partial Dismissal

 Declaration in Support of Joint Motion, with Exhibits A-D

A. Examiner's Amended Decision (June 12, 2018)

B. Examiner's Decision (May 5, 2020)

C. Escala's Appeal (November 9, 2017)

D. Revised City MUP Decision (April 23, 2020)

 Appellant’s Response to Joint Motion to Dismiss

 Respondents City of Seattle and Applicant’s Joint Reply on Motion for Partial Dismissal

2. Jurisdictional Statements (RCW 43.21C.075(3)). The Examiner agrees with the

parties that SEPA's prohibition on appealing the same decision twice does not apply. The City issued 

two separate procedural SEPA determinations. The first was earlier appealed. The second is now 

under appeal. Following Examiner remand, the City prepared a 2nd EIS Addendum. The City then 

issued a Revised MUP Decision. Based on the supplemental SEPA review, this new decision revises 

the earlier Downtown EIS adoption. Given the two distinct decisions, SEPA's prohibition against 

more than one administrative appeal "on each procedural determination,"
1
 does not apply.

1
 RCW 43.21C.075(3). 
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Appeal Issues 

 

1.  The revised MUP decision was issued in violation of the State Environmental Policy Act 

(SEPA), ch. 43.21A, and state and local regulations implementing that law. SEPA requires 

preparation of an environmental impact statement for project’s that – like this one – will have 

significant adverse environmental impacts. The City issued the revised MUP decision without first 

completing an EIS that analyzed the project’s environmental health impacts. The revised MUP cannot 

stand in the absence of the required EIS. 

 

 a. The City is relying on an EIS prepared fifteen years ago -- before this project was proposed 

and before the Escala existed – as providing the required analysis of this proposal’s impacts on 

Escala’s residents. The City’s reliance on that EIS is bizarre and, in the words of more conventional 

legal standards, arbitrary and capricious.  

 

 b. The City also relies on two addenda it has published. But addenda are no substitute for an 

EIS. SEPA’s obligation to prepare an EIS is not excused by issuing an addendum. 

 

 c. The addenda that were not the functional or substantive substitute for an EIS. The 

procedures for preparing an addendum are different from those for preparing an EIS. The content is 

different, too. The addenda are not adequate substitutes for the required EIS. 

 

 d. The addenda’s analyses of the health impacts are misleading and incomplete. Among other 

things, the addenda ignore the connection between a loss of light and depression; they seek to 

minimize impacts by focusing on light conditions when a resident is facing the window, instead of 

facing the middle of the room; they minimize impacts by suggesting actions the residents could or 

should take to mitigate the impacts (SEPA’s mitigation obligations fall on the applicant, not the 

neighbors); the mitigation measures suggested for the residents are not reasonable; and the addenda 

trivialize the impacts by suggesting that the lack of impact on other downtown residents somehow 

makes the impact to Escala’s residents less significant. 

 

 e. The addendum’s statement that the substantive SEPA policies in SMC 25.05.675 limit the 

scope of procedural disclosure and analysis of environmental impacts is incorrect. The scope of 

procedural disclosure and analysis of impacts that is required under SEPA is broader than and goes 

beyond substantive limitations in SMC 25.05.675.  

 

2. The hearing examiner’s earlier decision provided a list of terms that were required to be 

incorporated into the dock management plan for the project. Included on that list was a requirement 

that the dock master “shall  ensure that trucks parked in the Project’s loading dock do not block the 

alley and are contained within the loading dock facility.” The Director’s April 23, 2020 Decision 

incorporates this requirement, but neither the Applicant, nor SDCI provided evidence to demonstrate 

that it’s possible for this project to meet this condition. Because the developer cannot make the 

changes that will be necessary to meet this condition after it’s built (i.e. increased setback), SDCI and 

the applicant must prove that it will be possible for the landowner to meet this condition before the 

MUP permit is approved.  
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