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4. A six-level parking structure occupies the site immediately adjacent to the south, and a
surface parking lot occupies the remainder of the half-block to the south ending at Stewart
Street. The thirty story Escala Condominium residential tower (“Escala”) is located across
an existing alley to the west. The twin towers of the Westin hotel occupy the block to the
east across 5™ Avenue, and a seven-story parking structure is located diagonally across the
Virginia Street and 5™ Avenue intersection to the northeast. A four-story commercial
building, and nine story hotel occupy the property to the north across Virginia Street. The
elevated Seattle Monorail runs along 5™ Avenue, in the center of the street right-of-way.

5. Pedestrian access is from the adjacent street, Virginia Street and 5% Avenue. Vehicle
access is from the adjacent streets, and the adjacent through-block improved alley.

Proposal

6. The proposal is for a forty eight-story structure containing 1,000 square feet of retail space
and 13,500 square feet of restaurant space on the first two levels. In addition, the proposal
includes 155 hotel rooms, and 431 apartments. Parking for 239 vehicles is proposed to be
located below grade, along with a loading dock on the west side of the structure at ground
level with access for the parking and loading dock to be via an alley that fronts the property
on the west side. The alley is accessed from both Virginia Street to the northwest and
Stewart Street to the southeast.

Design Review

7. The Downtown Design Review Board (“Board” or “DRB”) held an Early Design Guidance
(*EDG”) meeting on the proposal on July 7, 2015, at which it heard the Applicant's analysis
of the site and proposal as well as comments from the public. The written and oral public
comments included concerns about the project’s height and mass compared to nearby
existing structures, potential for the proposal to block light to the Escala tower, proximity
of the proposal to the Escala tower, privacy of Escala residents, appropriateness of
proposed design and materials in consideration of neighborhood character, and other
issues.

8. The Board’s discussion at the July 7, 2015 EDG meeting focused on specific issues

including the following items: (1) massing of the proposal relative to the Escala tower, and

specifically asked the applicant to address tower shaping, setbacks and additional massing

mitigation; (2) the Board agreed that the “jewel” element of the proposal constricted light
and air to both the proposal and Escala, and requested different design considerations; (3)
the Board agreed that the proposal created privacy concerns with its proximity to the Escala
tower, and requested design adjustments including placement of living quarter windows;
(4) the Board sought further analysis of the shaping of the proposal relative to the alley to
address concerns regarding ambient lighting and air penetration for both the proposal and
Escala; (5) composition of materials and fagades needed additional revision; and (6) the
Board requested various ground floor and streetscape design improvements.
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9. The Board held a second EDG meeting on November 3,2015. Additional public comments
were received; these reiterated concerns expressed at the first EDG meeting and raised
additional issues related to street access to the retail floor and sidewalk setbacks, blank
walls at the alley corner and visibility of the loading dock areas, and other issues. The
Board’s deliberations at the November 3, 2015 EDG meeting included guidance for the
Applicant concerning (1) the need to continue efforts to resolve fagade and materials desi gn
issues; and (2) the need to improve privacy between the proposal and Escala. The Board
also had a positive response to the Applicant’s (1) elimination of above-grade parking; (2)
efforts to improve light and air access for the alley, but also highlighted that more work
was needed to address these issues; (3) adjustments to the design to meet street level and
ground floor design needs (but again called for more effort to address concerns raised); and
(4) efforts to respond to the Board’s requests for changes to composition and materials.

10. The Board held a first Recommendation meeting on June 28, 2016. The Board took public
comment, which expressed similar concerns to those raised in the EDG meetings including
issues related to building scale, massing, access to light and air, privacy, and materials.
The Board also received comments in support of the proposal. The Board provided at this
meeting additional revisions to the fagades on the west of the proposal to address design
differentiation and proximity of Escala, revisions to the east facade on floors 3-11, along
with additional feedback for the Applicant. The Board also expressed support for the
changes made by the Applicant in response to public comment and Board
recommendations, and specifically endorsed the proposed forms and massing with no
further recommendations for any further shaping, setbacks, or reduction of floorplates.

11. The Board's Final Recommendation meeting took place on December 20, 2016. The Board
again took public comment and reviewed the Applicant's design packet. The Board
expressed satisfaction that the design had been responsive to their earlier
recommendations. The Board voted unanimously to recommend approval of the project
moving forward with some conditions that it identified.

12. The Board also recommended approval of two requested development standard departures
including: an increased setback along 5™ Avenue, and canopy extensions.

Director’s Review and Decision

at +1-

13. The Director reviewed the Board's recommendations and dctermined that they did not
conflict with applicable regulatory requirements and law, were within the Board's
authority, and were consistent with the design review guidelines. The Director therefore
issued design review approval for the proposal with the Board's recommended conditions.

14. Following a public comment period, the Director reviewed the environmental impacts of
the proposal and issued a determination of significance ("DS") pursuant to SEPA.

15. The site of the proposal is within the geographic area analyzed in the Final Environmental
Impact Statement that was published for the Seattle Downtown Height and Density
Changes in January 2005 (“FEIS”). The FEIS evaluated the probable significant
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The height, bulk and scale of the proposed development have been
addressed during the Design Review process for the project proposed on the
site. Per the Overview policies in SMC 25.05.665.D, the existing City
Codes, and regulations to mitigate impacts to height, bulk and scale are
presumed to be sufficient. Further, the project size does not present unusual
circumstances such as substantially different site size or shape, or
topography anticipated by applicable codes or zoning; the development
proposal does not present unusual features, or unforeseen design; and the
project is not located at the edge of a less intensive zone, which could result
in substantial problems of transition in scale. The project is located in an
area of downtown Seattle that was intentionally zoned to allow and
encourage greater density and additional high-rise residential and
commercial towers. Additional mitigation is not warranted under SMC
2505.675.G.

18. With regard to land use impacts the Director’s analysis states:

The FEIS included a discussion of land use impacts that were anticipated as
a result of height and density changes in the various EIS alternatives, but
concluded that the change was consistent with the Comprehensive Plan and
neighborhood plans and was not a significant unavoidable adverse impact.
The FEIS described potential mitigation including rezones of some areas to
promote residential uses, tools to encourage retention and expansion of
human service agencies, and using incentives to encourage landmark
preservation.

The Addendum noted that the proposed development is consistent with
development expected at this site in the Belltown Neighborhood and the
Downtown Urban Center. The Addendum did not identify mitigation for
this item.

Pursuant to the SEPA Land Use Policy, SMC 25.05.675.J, no significant
adverse land use impacts are anticipated from the proposal and no
mitigation is necessary.

19. In reviewing potential light and glare im

The FEIS did not specifically address light and glare-related impacts or
mitigation.

The Addendum described project-specific impacts related to light and glare.
The building material reflectivity and angled facades are anticipated to have
minimal glare impacts. The Addendum identified potential mitigation,
including compliance with Design Review Guidelines, not using
excessively-reflective surfaces, street trees to disrupt glare, pedestrian scale
lighting with cut-off fixtures, and the presence of nearby buildings that will
shade the proposed structure and disrupt glare. Headlights from vehicles
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entering and exiting the garage are also anticipated to have minimal
impacts, and the Addendum did not identify mitigation for this item.

Pursuant to the SEPA Light and Glare Policy, SMC 25.05.675.K, no
significant adverse impacts are anticipated from the proposal and no
mitigation is necessary.

As part of the analysis for light and glare the City considered analyses that measured the
loss of light associated with the proposal. Nothing in the record demonstrates that this
analysis included data concerning health impacts associated with loss of light levels
identified in the analyses, or that the reviewing staff had such a level of expertise that their
opinion concerning such impacts could substitute for such an analysis.

20. The Director’s analysis reviewed the FEIS and Addendum transportation analyses, and in
relevant part stated the following:

The FEIS analysis considered the direct, indirect and cumulative impacts of
the EIS alternatives as they relate to the overall transportation system and
parking demand. The subject site is within the area analyzed in the FEIS
and the proposed development is within the range of actions and impacts
evaluated in the FEIS.

The transportation analysis conducted for the 5th & Virginia project, as
described in the Addendum and the transportation impact analysis prepared
by the TranspoGroup, estimated that the project would generate a total of
1,650 new daily vehicle trips. Of these, 104 would occur during the morning
peak hour, and 138 would occur during the afternoon peak hour. The study
evaluated traffic operations at nearby intersections and roadway segments
and on the alley adjacent to the site to determine the likely level of impact
of the additional project traffic. Future-year conditions assume traffic from
other developments in the vicinity of the project, including the planned
development at the corner of 5th Avenue and Stewart Street.

The transportation impact analysis determined that the project’s likely
transportation impacts were consistent with the analysis in the FEIS.
Specifically, traffic operations during the aftcrnoon pcak hour were
evaluated at seven nearby intersections, including 5th/Virginia, 5th/Stewart,
4th/Virginia, and 4th/Stewart. The project is not expected to noticeably
increase delay at any of the intersections, and all are forecast to operate at
Level of Service (LOS) C or better. Queuing analyses were conducted at the
intersections mentioned above, and indicate little increased queuing due to
project traffic. Traffic operations also were evaluated on segments of
Stewart Street and Olive Way near the project site. Traffic speeds and levels
of service on these arterial corridors are not expected to be noticeably
impacted by project traffic in either the AM or PM peak hour.
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commercial tenants. The management plan will provide protocols on the
scheduling and timing of deliveries to minimize alley impacts of trucks
waiting to access loading berths. If dock management plans are developed
for other projects taking access from the segment of the alley bounded by
4th Avenue, 5th Avenue, Virginia Street, and Stewart Street, these plans
shall be taken into consideration by the dock management plan prepared for
this project, with goals of avoiding delivery schedule conflicts and
minimizing waiting times for trucks accessing loading berths from the alley.
The Addendum and the Transportation Impact Analysis (TIA) listed a dock
management plan to coordinate deliveries for the proposed project, to
minimize alley impacts of trucks waiting to access loading berths. No other
mitigation was listed in the Addendum.

The SDCI Transportation Planner reviewed the information in the TIA and
determined that a dock management plan is warranted to mitigate potential
traffic impacts from alley blockages, consistent with per SMC 25.05.675.R.

The City has not adopted any traffic level of service standards for alleys, and vehicular
mobility is not considered a function of alley access. Instead, alleys are intended to
primarily serve the functions of access for parking, freight loading, and utility services
(including waste and recycling services).

The Applicant analyzed transportation impacts of the proposal on the alley adjacent to the
proposal. The Applicant’s analysis included a review of: current alley operations; existing
alley conditions; peak hour level of service for existing alley operations and for future level
of service with the proposal; anticipated queuing of vehicles; and AutoTurn analysis of
access to the proposal’s loading dock.

In considering the impacts of the proposal on parking, the Director’s representative testified
that he reviewed the traffic study and considered the opinion of the Department’s Senior
Transportation Planner, and public comments concerning the project’s potential traffic and
parking impacts. The Department’s Senior Transportation Planner testified that he
reviewed the traffic study, and other information provided in the record.

The Director’s determination identified a dock management plan as a condition on the
proposal to minimize potential impacts of the proposal.

Following review of the FEIS, the SEPA checklist, and the Addendum and its supporting
information, the Department determined that the proposal would have no new probable
significant negative impacts to the environment, including but not limited to impacts
related light, transportation and land use.
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26. The Appellant filed a timely appeal of the Director’s Decision, and the DS. Appellant’s
notice of appeal raised a list of twenty-three issues, one of which was dismissed by
prehearing motion.! The following appeal issues were addressed at the hearing:

a.

The FEIS is not adequate to address new significant impacts created by the proposal.
(Notice of Appeal Issue 1a). Including the following sub-issues raised in closing:

i, As a Programmatic EIS, the FEIS does not satisfy SEPA requirements for the
proposal.
ii. The FEIS does not meet SEPA requirements for the proposal, because:

1. It does not contain a detailed analysis of alternatives to the proposal (Notice
of Appeal Issue 1p);
2. it does not contain a detailed analysis of the existing environment, the
environmental impacts, or mitigation for the proposal;
3. the FEIS fact sheet and summary are inadequate (Notice of Appeal Issue
11);
4. the FEIS transportation analysis is inadequate;
5. the FEIS land use analysis is not accurate;
6. the FEIS and Addendum did not adequately identify mitigation measures
for the proposal (Notice of Appeal Issue 1e); and
7. the FEIS height, bulk, and scale impacts including light impacts is
inadequate.
The Design Review process did not result in sufficient review and mitigation of height,
bulk, and scale impacts of the proposal. (Notice of Appeal Issue 1c).
The Design Review process violates SEPA regulatory and case law requirements that
disclosure and analysis of environmental impacts must occur before a decision maker
commiits a particular action (Notice of Appeal Issue 1k and 2d).
The Addendum cannot substitute for an EIS or an SEIS (Notice of Appeal Issue 11).
The Design Review decision was made without meaningful public input, and was
inconsistent with specific Design Guidelines (Notice of Appeal Issues 2a and 2c¢).
Improper SEPA review and design review foreclosed consideration of mitigation
necessary to address the probable significant adverse impacts of the proposal (Notice
of Appeal Issue 2b and 2g).
SDCI erred in its exercise of its substantive authority under SEPA issues, including

ta A ihad ol
failure to adequately mitigate the significant adverse impacts described above pursuant

to SMC 25.05.675 and other SEPA regulations. SDCI erred when it failed to consider
and/or exercise its authority under those provisions to mitigate the proposal. The City
has the authority and should have exercised the authority to place an increased
limitation on lot coverage, require a greater alley setback, and/or modify the bulk and
scale of this project to address the significant adverse impacts to Escala (Notice of
Appeal Issue 1j).

SDCI cannot rely the 2003 DEIS and 2005 FEIS for environmental review of the 5™
and Virginia Proposal because they do not adequately address environmental

! Notice of Appeal Issue b.
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considerations for the 5th and Virginia Proposal set forth in SEPA as is explicitly
required by RCW 43.21.030and .034 (Notice of Appeal Issue 1m).

The Department should have issued a Supplemental Environmental Impact Statement,
and not an Addendum.

SDCI erred when it concluded that the decision and recommendation of the
Design Review Board was consistent with the Downtown and Belltown Design
Review Guidelines (Notice of Appeal Issue 2f).

SDCI erred when it approved the Design Review Board recommendation because
the recommendation conflicted with conditions and mitigation that should have
been applied by SDCI pursuant to SEPA and because the recommendation itself
violated SEPA (Notice of Appeal Issue 2g).

27. Some of the Appellant’s issues listed in its notice of appeal were not addressed in its closing
argument except by reference which stated:

Due to time limitations for preparing this closing argument, some legal
arguments and issues that apply to this matter may not have been raised or
discussed in this Closing brief. Appellant does not intend to waive those
issues. For the purpose of reserving all of the issues presented in the Notice
of Appeal, Appellant incorporates herein the arguments and points made in
the comment letters that were submitted on behalf of Escala throughout the
land use review process that were included as exhibits in the Hearing
Examiner appeal record.

Appellant’s Closing Argument at 36 fn. 4.

The following issues in the notice of appeal were not addressed by the Appellant’s closing
arguments:

a.

b.

SMC 25.05.675.G violates SEPA as it was applied to the proposal (Notice of Appeal
Issue 1d);

The Design Review Board violated SMC 23.41.014 because the members of the Board
did not review the written public comments that were submitted regarding design
review issues (Notice of Appeal Issue 2e).

The Addendum's statement that the substantive SEPA policies in SMC 25.05.675

anlao + anlcrata ~ m P

limit the scope of procedural disclosure and analysis of environimental impacts is
incorrect. The scope of procedural disclosure and analysis of impacts that is
required under SEPA is broader than and goes beyond substantive limitations in

SMC 25.05.675 (Notice of Appeal Issue 1f).

The scope of impacts that were addressed by the Addendum and FEIS was incomplete.
SDCI failed to follow the proper scoping process for a proposal that receives a
determination of significance (Notice of Appeal Issue 1g).

SDCI failed to adequately analyze, disclose and mitigate the cumulative impacts
(Notice of Appeal Issue 1h).

SDCI cannot rely the 2003 DEIS and the 2005 FEIS for environmental review of the
5th and Virginia Proposal because they are not accurate and are not reasonably upto
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the FEIS is legally insufficient within the standards set by SEPA. In reviewing the

adequacy of the FEIS the Examiner does “not rule on the wisdom of the proposed

development but rather on whether the FEIS [gives] the City . . . sufficient information to

make a reasoned decision.” Concerned Taxpayers Opposed to Modified Mid-South Sequim

Bypass, 90 Wn.App. at 362. In this case, the Appellants hold reasonable concerns

regarding the proposal, and its impacts on their residences. However, it is not the

Examiner’s role to determine that such impacts should not be allowed, but only to

determine if the City’s environmental review of those impacts is adequate under the
standards of SEPA in the context of the legal issues raised by the Appellant.

. “To be adequate, the EIS must present decisionmakers with a ‘reasonably thorough
discussion of the significant aspects of the probable environmental consequences’ of the
agency's decision. Adequacy is judged by the ‘rule of reason,” a ‘broad, flexible cost-
effectiveness standard,” and is determined on a case by case basis, considering ‘all of the
policy and factual considerations reasonably related to SEPA's terse directives.’”
Concerned Taxpayers Opposed to Modified Mid-South Sequim Bypass v. State, Dept. of
Transp., 90 Wn.App. 225, 229, 951 P.2d 812 (1998) (citations omitted). “In determining
whether a particular discussion of environmental factors in an EIS is adequate under the
rule of reason, the reviewing court must determine whether the environmental effects of
the proposed action are sufficiently disclosed, discussed, and substantiated by supportive
opinion and data.” Klickitat County Citizens Against Imported Waste v. Klickitat County,
122 Wn.2d 619, 644, 860 P.2d 390 (1993).

. To meet its burden of proof under SEPA, the Appellant must present actual evidence of
probable significant adverse impacts from the proposal. Boehm v. City of Vancouver, 111
Wn. App. 711, 719, 47 P.3d 137 (2002); Moss v. City of Bellingham, 109 Wn. App. 6, 23,
31 P.3d 703 (2001). As noted above, “significance” is defined as “a reasonable likelihood
of more than a moderate adverse impact on environmental quality.” WAC 197-11-794.
This burden is not met when an appellant only argues that they have a concern about a
potential impact, or an opinion that more study or review is necessary.

. To the degree Appellant has argued that the City is procedurally barred by SEPA from
adopting the FEIS and using the Addendum, the appeal is denied, because the City is
permitted to take these actions to fulfill its SEPA procedural requirements. See e.g. SMC
25.05 Sub-chapter IV; WAC 197-11-625: and WAC 197-11-630. Courts have consistently

upheld SEPA’s rules allowing for reuse of existing environmental documents “[tJo avoid

‘wasteful duplication of environmental analysis and to reduce delay.” Thornton Creek
Legal Defense Fund v. City of Seattle, 113 Wn.App. 34, 50, 52 P.3d 522 (2002).

Adoption of an existing EIS is explicitly authorized when “a proposal is
substantially similar to one covered in an existing EIS.” If an agency adopts
existing documents, it must independently assess the sufficiency of the
document, identify the document and state why it is being adopted, make
the adopted document readily available, and circulate the statement of
adoption.
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20. The design review process strives to incorporate public comment, while also offering the

21.

22

23

i

Te \JLL 1V Y

oversight of experienced design professionals. The public has had the opportunity to
provide their comments, and those comments are reflected in the record and in the Board’s
recommendations. The Appellants have not shown that the Director’s Decision accepting
the recommendations of the Board, including departures from the development standards,
was clearly erroneous.

In Notice of Appeal Issue 2e the Appellant asserts that procedural prerequisites for the
design review process set forth in Chapter 23.41 SMC were not met. Consequently,
according to the Appellant, the Board acted outside its authority in making its
recommendation on the proposal. The Appellant questions compliance with the mandatory
Board review of written public comments, SMC 23.41.014.E.1.c. However, procedural
requirements under Chapter 21.41 are not within the Hearing Examiner’s jurisdiction in an
appeal of a design review decision. See SMC 23.76.022.C.6 (quoted in § 30). Therefore,
Notice of Appeal Issue 2e should be dismissed.

The Appellant alleges that the proposal does not meet the Design Review Guidelines,
specifically A-1, A-2, B-1, B-2, and B-3. However, the Board specifically identified
Guidelines A-1, A-2, B-1, B-2, and B-3 as Priority Guidelines for the proposal in its review,
and the record reflects conformance of the proposal with the Design Review Guidelines.
Exhibit 83 at 6. Similarly, the record demonstrates that the DRB adequately reviewed the
proposal in the context of the Downtown and Belltown Design Review Guidelines, and
it was not error for the Director to conclude that the proposal was consistent with these
guidelines. The Appellant has not shown that the Director’s Decision accepting the
recommendations of the Board was clearly erroneous.

. Appellant has failed to support its contention that the DRB holds decision making authority

on a proposal such that its failure to consider SEPA impacts as part of its analysis is a
violation of SEPA. Contrary to the Appellant’s assertions, the DRB does not have decision
making authority. Instead, it is a recommending body, and the Director retains final
decision making authority with regard to design review and to SEPA. Appellant has failed
to demonstrate that the design review process through the DRB violates SEPA, because it
does not include a SEPA impacts analysis.
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erefore be affirmed.

The Appellant raised other issues in its appeal that were not addressed in its closing
statement (e.g. Notice of Appeal Issues 1d, 1f, 1g, 1h, 1n, and 2¢). Unless otherwise
addressed above (e.g. Notice of Appeal Issue 2e), these issues have been preserved for
purposes of appeal by reference in the closing argument to the record. See Appellant’s
Closing Argument at 36. However, without supporting legal argument from the Appellant
for these issues the Appellant has not met its burden of proof to demonstrate error on the
part of the City under the applicable standard of review — either the rule of reason or clearly
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