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BEFORE THE CITY OF SEATTLE HEARING EXAMINER  

 

ELIZABETH CAMPBELL, 

SAFE AND AFFORDABLE SEATTLE, 

MAGNOLIA NEIGHBORHOOD PLANNING 

COUNCIL, 

 

 Appellant, 

 

 v. 

 

CITY OF SEATTLE, 

 

 Respondent. 

 

NO.  W-19-006 

 

APPELLANTS’ OPPOSITION TO CITY’S 

MOTION TO DISMISS 

 

 

I. INTRODUCTION AND RELIEF REQUESTED 

The City of Seattle (“City”) seeks to dismiss the Appellants’ appeal on the basis that the 

Appellants did not comment on the SEPA DNS prepared for a draft council bill that has not been 

assigned a legislative number or been passed out of the City Council’s Human Services, 

Equitable Development, and Renter Rights Committee; that not comment commenting as part of 

a comment period is fatal to the appeal under Seattle’s SEPA code. Appellants request that the 

Hearing Examiner deny the City’s Motion to Dismiss. 

II.  ARGUMENT AND LEGAL AUTHORITY 

 The City’s motion to dismiss should be denied because the City is relying on criteria 

other than that provided by the Seattle Municipal Code.  The City’s interpretation of the its 

SEPA regulations is erroneous, and the related Revised Code of Washington and Washington 

Administrative Code cited in its motion to dismiss is inapplicable or misapplied as the case may 

be. 
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1. Standing.  The criteria for standing to appeal is established in SMC 25.05.680.B.1   

as“any interested person” as provided in this subsection.”  The definition of “interested 

person” is provided in SMC 25.05.755 is:  "Interested person" means any individual, 

partnership, corporation, association, or public or private organization of any character, 

significantly affected by or interested in proceedings before an agency, and shall include 

any party in a contested case. 

This is the sole criteria provided in the relevant city code for standing. 

2. The City’s references to WAC 197-11-455 and WAC 197-11-502, and similar provisions 

in SMC 20.25.545.B are irrelevant. The City’s claim that the Seattle Municipal Code 

requires an appellant to comment on an environmental document in order to appeal that 

document was previously raised and denied by the Hearing Examiner in Case W-14-001 

and W-16-003.  The conclusion of the hearing examiner in the referenced cases, a copy 

of the Order on Motion to Dismiss for each case is attached and included herein as 

Exhibit A, is that an appellant is not legally required under the Seattle Municipal Code to 

comment in an environmental review process in order to have standing to appeal an 

SEPA/environmental review/document/decision: 

Case W-14-001 Excerpt from Order on Motion to Dismiss dated September 2, 2014: 

“The language of 25.05.545.A is very different from that in subsection B. Subsection A 

refers specifically to consulted agencies who fail to comment on a draft EIS, and it plainly 

states that these agencies are ‘barred from alleging defects’ in the final EIS. But subsection B 

only states that the lack of comments on environmental document is to be construed as a 

“lack of objection to the analysis. This phrase is general and nature, and could be interpreted 

to mean that an agency may move forward by issuing its environmental analysis. Presumably 

if the drafters had intended to bar the public and non-consulted agencies from appealing a 

DNS they would have used the same language as appears in subsection A, but that language 

is absent.”  (Paragraph 1, Page 3) 

 “…the City’s SEPA Code adds language to that found in WAC 19-11-545(2). SMC 

20.05.545B includes a statement that appeals to the Hearing Examiner are consider de novo, 

and the only limitation on appeal issues is that they are limited to those cited in the notice of 

appeal.” (Paragraph 4, Page 3) 
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“Furthermore, the notion the public must provide comments before appealing a DNS, is at 

odds with the fact that the Code allows appeals to raise issues that were never identified 

during the comment period…[r]equiring all appellants to have submitted public comments 

would serve little purpose (at least in terms of early notice to DPD of environmental 

concerns), since the Code does not limit the appeal issues to those identified in public 

comments.  Thus, no frustration of SEPA’s purposes occurs by allowing appeals to be filed 

by those who did not submit public comments.   

“SMC 25.05.545 does not require that a member of the public comment on a DNS in order to 

appeal that DNS.  The motion is therefore denied.”  (Paragraph 4, Page 3 and Paragraph 1) 

Page ) 

Case W-16-003 Excerpt from Order on Motion to Dismiss dated July 29, 2016: 

“…WAC 197-11-545 and SMC 25.05.545 have been considered in previous cases before the 

Hearing Examiner.  SMC 25.05.545 addresses the effect of no comment by consulted 

agencies, other agencies and the public.  Under SMC 25.05.545.A, a ‘consulted agency’ 

which fails to submit ‘substantive information’ to a lead agency in response to a draft EIS is 

‘barred from alleging any defects in the lead agency’s compliance’ with Subchapter VI of 

Chapter 25.05 SMC.  SMC 25.05.545.B refers to ‘lack of comment by other agencies or 

members of the public on environmental documents,’ and says that the lack of comment may 

be ‘construed as lack of objection to the environmental.’ No bar on appeals is mentioned; 

indeed, the subsection goes on to state that appeals to the Hearing Examiner are de novo and 

that the only limitation is that the issues on appeal are those cited in the notice of 

appeal…SMC 25.05.545 does not require a member of the public to comment on a DEIS [or 

Determination of non-significance] before he or she may appeal…” (Paragraph 3, Page 1) 

3. Chapter and verse the City’s motion for dismissal herein parrots almost word for word 

and cites all of the losing arguments and citations that it first put forth in 2014 (W-14-

001), and again in 2016 (W-16-003), claiming that unless a person or organization 

comments in a City of Seattle environmental matter process under SMC 25.05, then they 

have no standing rights in a subsequent appeal or even a state court judicial review. The 

City has again cited the following cases and hearing board forums and even and academic 

treatise now a third time.  Despite being disavowed of the case they are trying to make, 
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having adverse rulings by the hearing examiner in now two cases, they are introducing 

the same arguments, cases, and hearing forums as being guiding, dicta for the City’s 

proposition related to standing in this matter. To each citation listed by the City in the 

matter, the Hearing Examiner previously responded to their inapplicability in an attempt 

to dismiss an appellant on the basis of failing to comment as follows, in re:  

a) Kitsap County v. State Department of Resources, “That case involved a 

consulted agency which failed to comment on a draft EIS, and was therefore 

barred from the appealing the FEIS, pursuant to WAC 1970110545(1).  The 

decision did not address whether a member of the public should be barred from 

an administrative appeal of a DNS for lack of comment during the comment 

period.”1 

b) Spokane Rock Products v. Spokane County Air Pollution Control Board “In the 

cited PCHB case, Spokane Rock Products v. Spokane County Air Pollution 

Control Authority, PCHB 05-127, the Board determined that Appellants lacked 

standing to challenge an MDNS.  The PCHB noted that the Appellants had filed 

their comments not only after the end of the comment period, but after a permit 

was issued by the lead agency, and the Board noted that exhaustion of local 

Administrative remedies was required prior to bringing a procedural SEPA claim 

to the Board; PCHB 05-127 Order at page 9.”2  Likewise, the City’s reliance 

upon Pacificorp v. City of Walla Walla before the Washington Pollution Control 

Board is not guiding either as it relies upon Spokane Rock Products.   

c) Brown v. Snohomish County Shoreline Hearing Board, “In Brown v. Snohomish 

County, SHB 06-035, the SHB dismissed Appellant’s SEPA appeal for lack of 

standing, where the Appellant indicated that he was actually challenging a 

shoreline decision, not a SEPA decision; the SHB also cited Spokane Rock, and 

noted that the Appellant had failed to show that he had commented during the 

SEPA comment period.”3 

 
1 Watanabe, Anne.  “W-14-001 Order on Motion to Dismiss”.  City of Seattle, Office of Hearing Examiner.  September 

2, 2014.  https://web6.seattle.gov/Examiner/case/document/3004 
2 Ibid. 
3 Ibid. 
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d) R. L. Settle, The Washington State Environmental Policy Act. “DPD also cites a 

treatise, Settle, The Washington State Environmental Policy Act, and its 

reference to a 1991 Hearing Examiner decision, in support of its motion.  The 

SeSettle treatise refers to In the Matter of the Institute for Transportation and the 

Environment, MUP-91-079(W), in which the Hearing Examiner dismissed a 

challenge to an EIS, and referred to the Appellant’s failure to comment.  That 

decision is not controlling, and it is not clear from the filings that the analysis 

there is relevant in this DNS appeal; the Settle treatise also merely comments that 

failure to comment may preclude administrative appeal.”4  

e) Lowen Limited Family Partnership v. City of Seattle Washington Central Puget 

Sound Growth Management Hearing’s Board the situation and the response to 

the proposition that it is guiding is the same as all of the other boards the City 

invoked to support its failure to comment.  As Hearing Examiner Watanabe 

noted in 2014 and in 2016, “Those divisions are not binding on the Hearing 

Examiner, but in any event, the analyses in the cited decisions turn on facts and a 

SEPA administrative appeal framework not present here.”5 

4. In regards to the City’s reference to the appellants and MUP-18-019, the appeal was not 

rejected.  The findings and decision in the matter affirmed the City’s decision related to 

its MUP, that it had not made it in error – a far different outcome than that claimed by the 

City in its motion to dismiss in this matter  – that the appellant’s appeal had been rejected 

by the hearing examiner.  Not only was the appeal accepted, the appellants had standing, 

the case was prosecuted, and accordingly a decision made therein.6 

5. Note for the Record: Contrary to the City’s claims that it published its notice of decision 

for the DNS in the Daily Journal of Commerce, Appellants can find no evidence that 

occurred.   

III.  CONCLUSION 

 Appellants request that the Hearing Examiner deny the City’s Motion to Dismiss. 

 

 
4 Ibid. 
5 Ibid. 
6 Vancil, Ryan.  “MUP-18-019 (TU, W): Findings and Decision”.  City of Seattle, Office of Hearing Examiner.  

November 22, 2018.   https://web6.seattle.gov/Examiner/case/document/11288 
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 Dated this 7th day of October 2019. 

       

      Elizabeth A. Campbell 

      Appellant 

 

     By: 3826 24th Avenue West 

      Seattle, WA  98199 

      Ph:  (206) 769-8459 

      Fax:  (206) 283-6300 

      Email: neighborhoodwarrior@gmail.com 

 

 

       

      Elizabeth A. Campbell 

      Authorized Representative for Appellants 

 

      3826 24th Avenue West 

      Seattle, WA  98199 

      Ph:  (206) 769-8459 

      Fax:  (206) 283-6300 

      Email: neighborhoodwarrior@gmail.com 

 

 

  

mailto:neighborhoodwarrior@gmail.com


 

APPELLANTS’ OPPOSITION TO CITY’S MOTION TO DISMISS - 7 
 

Elizabeth Campbell 
Appellant 

3826 24th Avenue West 

Seattle, WA 98199 

(206) 769-8459 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

CERTIFICATE OF SERVICE 

 

 I certify that on this date, a copy of APPELLANT’S OPPOSITION TO  CITY’s 

MOTION TO DISMISS was sent via email and U.S. First Class Mail to the following:  

 

Respondent Respondent Legal Assistant 

City of Seattle 

Dan Mitchell, WSBA #38341 

Assistant City Attorney 

Seattle City Attorney’s Office 

701 Fifth Ave., Suite 2050 

Seattle, WA 98104-7097 

Ph: (206) 684-8200 

Fax: (206) 684-8284 

Email: daniel.mitchell@seattle.gov 

Legal Assistant to 
Daniel B. Mitchell & 
Patrick Downs, 
Land Use Section 
Seattle City Attorney’s Office 
Civil Division 
701 Fifth Avenue, Suite 2050 
Seattle, WA 98104-7095 
Phone: 206-684-8247 
FAX:  206-684-8284 
alicia.reise@seattle.gov 

 

  

the foregoing being the last known address of the above-named party. 

 Dated this 7th day of October 2019, at Seattle, Washington. 

 

 

     /s/  Elizabeth A. Campbell______________ 

     ELIZABETH A. CAMPBELL 
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EXHIBIT A 
















