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BEFORE THE HEARING EXAMINER
CITY OF SEATTLE

	In the Matter of the Appeals of:

NEIGHBORS TO MIRRA HOMES DEVELOPMENTS,

from decisions issued by the Director, Seattle Department of Construction and Inspections.




	Hearing Examiner Files:
MUP-19-019 (P) & MUP 19-020 (P)

Department References: 
3032834-LU & 3032833-LU

APPLICANTS’ AND OWNER’S RESPONSE IN OPPOSITION TO MOEHRING’S MOTION FOR EXTENSION OF TIME



introduction and relief requested 
Appellant, David Moehring, requests an additional one week extension for a total of three weeks to respond to Mirra 111 LLC’s (“Mirra”) motion to dismiss and for summary judgment.  Moehring also seeks an extension of time to submit his preliminary witness and exhibit list.  The sole reason offered in support of this request is that he is still waiting for various City agencies (SDOT, SDCI and Fire Marshall’s Office) to respond to his public disclosure requests.  Moehring’s request should be denied because (a) he has requested documents that either do not exist or are not relevant to the issues raised in his Appeal, (b) he has failed to allege, much less demonstrate, that the documentation requested is material and necessary to respond to the motion, and (c) the City agencies have indicated that they will be producing the documents in advance of Moehring’s deadline to respond to the motion.  For these reasons, and because the public disclosure request are nothing more than a fishing expedition, his motion should be denied. 
STATEMENT OF FACTS
On April 30, 2019, Moehring submitted a public disclosure request to SDCI, SDOT and the Fire Marshall’s Office.  Moehring claims that he has received an initial document production from SDOT, but will not receive the second document production until June 21.  Moehring states that SDCI will produce documents by June 18. Finally, Moehring claims that the Fire Marshall’s Office has not made a commitment to when the documents will be produced, but the documents requested from the Fire Marshall’s Office would also be in SDCI’s possession. 
On April 29, 2019, SDCI issued the land use decisions (the “Decisions”) that approved the proposed short subdivisions (the “Short Subdivisions”).  On May 10, 2019, Moehring filed an appeal of the Decisions; he supplemented the appeal on May 13 (the “Appeal”).  A prehearing conference took place on May 29, 2019.  After the prehearing conference, Examiner Ehrlichman issued a Prehearing Order that set a briefing schedule for the applicant and property owner’s motion as well as the hearing dates and other prehearing deadlines.  Moehring was given two weeks to respond to the motion to dismiss which is double the standard 7-day response provided under the HER.  
statement of issues
Whether Moehring’s motion for an extension of time to respond to the applicant and property owner’s motion to dismiss and for summary judgment and for an extension to submit his preliminary witness and exhibit list should be denied because he has failed to demonstrate good cause for granting the extension?  Yes. 
evidence relied upon
This response is based upon the pleadings and papers filed in this matter, the Declarations of Brooke Friedlander and Andy McAndrews and the exhibits attached thereto. 
authority
Moehring has failed to demonstrate good cause for why he should be granted an additional one week to respond to the motion to dismiss and for summary judgment or why he should be given an extra week to file a preliminary witness and exhibit list.  The sole basis for which Moehring seeks an extension of time is that certain City agencies have not fully responded to his broad public disclosure requests.  This is not a compelling reason to grant Moehring additional time to respond to the motion or for submitting his preliminary witness and exhibit list.
The SDOT Public Disclosure Request.
	Moehring filed a public disclosure request with SDOT seeking broad information related to the following properties: 
· 3420, 3422 and 3424 23rd Avenue West;
· 3414, 3416 and 3618 23rd Avenue West; and
· 3410 and 3412 23rd Avenue West. 
As an initial matter, this land use appeal only concerns the properties known as 3410 and 3416 23rd Avenue West.  While Moehring is certainly entitled to request documents related to any property he chooses, he should not be permitted to benefit from any delay that might result from his overly broad request.  
Second, Moehring does not describe what documents were produced in SDOT’s first installment, whether they are relevant to his Appeal, the documents that he anticipates to receive in SDOT’s second installment, or whether he anticipates those documents will be relevant.  
Third, and most importantly, SDOT does not have any documents that might be relevant to the issues raised in the Appeal.  Moehring’s SDOT public disclosure request seeks public records “related to all the applications and street permitting” for the properties.[footnoteRef:1]   As discussed at length in the motion to dismiss, this is an appeal of the Decisions that approved the Short Subdivisions, which are only subdividing one parcel into two separate lots.  Street improvement permits and other issues that fall within SDOT’s purview are simply not relevant to this land use appeal.  See Declarations of Brooke Friedlander (“Friedlander Decl.”), Ex. A; Declaration of Andy McAndrews (“McAndrews Decl.”), Ex. A.  SDCI issued the Decisions, not SDOT.  Thus, SDOT is not the relevant permitting agency and will not have any documents that are relevant to the issues raised in the Appeal.  [1:  See Moehring’s Motion, Ex. A, pg. 1.] 

Finally, SDOT has represented that its second installment of records will be produced on or about June 21, 2019, which is well before Moehring’s response is due.  So, even if SDOT had potentially relevant documents, which it likely does not, Moehring will receive them in advance of the filing deadline.  Because Moehring was already granted an additional week to file his response this should be more than adequate time to review the SDOT documents and incorporate them into his response.
The Fire Marshall’s Office Public Disclosure Request. 
Moehring also filed a broad public disclosure request with the Fire Marshall’s Office seeking information related to properties that are not the subject of this Appeal.  For the reasons discussed above, Moehring should not be entitled to benefit from any delay from City in searching for documents responsive to his overly broad request.  
Second, this is an appeal of two proposed subdivisions.  The Fire Marshall’s Office is not involved with review of the short subdivisions since that does not authorize the construction of any structures.  See Friedlander Decl., Ex. A; McAndrews Decl., Ex. A.  And Moehring does not allege what documents, if any, he expects to receive that will be relevant to the issues raised in the Appeal.  While the Appeal did claim that the Short Subdivisions did not comply with SMC 23.24.040.A.2 (Adequacy of access for pedestrians, vehicles, utilities, and fire protection as provided in Section 23.53.005 and Section 23.53.006), issues related to the adequacy of access under SMC 23.53.005 and SMC 23.53.006 are reviewed by SDCI.  So, the Fire Marshall’s Office will not have any documents that are relevant to the issues raised in the Appeal. 
Third, Moehring’s Fire Marshall’s Office public disclosure request seeks documents related to any "reviews provided for [SDCI].”[footnoteRef:2] As discussed below, SDCI has represented that it will produce document responsive to the public disclosure request by June 18.  Thus, to the extent the Fire Marshall’s Office performed any reviews for SDCI, which they did not, those documents will be produced by SDCI in advance of Moehring’s deadline to file his response.      [2:  See Moehring’s Motion, Ex. A, pg. 1.] 

The SDCI Public Disclosure Request. 
Moerhing filed a third public disclosure request with SDCI.  The vast majority of the documents sought by Moehring are not relevant to the issues raised in his Appeal.  For example, Moehring seeks “digitally prepared/scanned architectural, engineering and survey drawings; all structural reports and geotechnical evaluations”[footnoteRef:3]  These documents are not relevant to the Decisions that approved the proposed Short Subdivisions.   [3:  See Moehring’s Motion, Ex. A, pg. 1.] 

Second, to the extent the documents requested by Moehring are relevant, which they are not, SDCI has indicated that the documents will be produced by June 18, which is more than enough time for Moehring to review the documents and incorporate them into his response to the motion.  
conclusion
Moehring has already been granted twice the standard time allowed under the HER to respond to the motion to dismiss.  Moehring has failed to demonstrate good cause for receiving even more time to respond to the motion.  SDOT and the Fire Marshall’s Office were not involved in reviewing the proposed Short Subdivisions.  Thus, he is seeking documents that either (a) do not exist, or (b) are not relevant to the issues raised in the Appeal.  Regardless, the City agencies have indicated that they will produce the documents requested before Moehring’s deadline to respond to the motion.  Hence, Moehring’s request for an extension of time to respond to the motion should be denied.  And for these same reasons, Moehring’s request for an extension of time to file his preliminary witness and exhibit list should also be denied.    
Respectfully submitted this 19th day of June, 2019.  

HELSELL FETTERMAN LLP
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