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BEFORE THE HEARING EXAMINER
FORTHECITY OF SEATTLE

Motion by MOTION TO INTERVENE
TreePAC ,

HE File Number: W-18-009
To intervenein the appeal of the Non-Project Action of the Department,
Queen Anne Community Council Sesttle City Council Fina
Accessory Dwelling Units FEIS Environmental Impact Statement.

l. INTRODUCTION

The City Council of Seattle (hereafter, the “Department”) As the FEIS was released in early
October 2018 the Accessory Dwelling Unit (ADU) Final Environment Impact Statement (FEIS).
Queen Anne Community Council (heresfter, the* Appellant”) filed an administrative appeal (hereafter
“Subject Appeal”) with the Office of the Hearing Examiner on October 18, 2018.

By Hearing Examiner Rule (“HER”) 3.09,(b) “ A person, organization or other entity who has
not filed an appeal may request by motion to participate in the appeal. The request must state how the
person or entity making it is affected by or interested in the matter appealed, and must demonstrate a
substantial interest that is not otherwise adequately represented. Except as provided in HER 3.09(d).. .,
awritten request for intervention must be filed with the Hearing Examiner and served on dl partiesto
the appeal no later than 10 business days prior to the scheduled hearing date.” The scheduled first day
of the appeal is March 25" so that this motion to intervene istimely.

TreePAC isa Seattle-based membership based political action committee that has consistently
supported the retention or mitigation of trees within Seattle, including an apped last year on the
Department’s Determination of Non-Significance (DNS) for a proposed Non-Project Action
amending Seattle Municipal Code (SMC), including repealing and replacing Chapter 25.11 on Tree
Protection. The City Council subsequently retracted their DNS and the appeal was cancelled.
TreePAC’ s mission includes raising awareness of Urban Forestry issues and pursuing better laws,
funding, and enforcement.
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. RELIEF REQUESTED

TreePAC movesfor an order pursuant to Hearing Examiner Rule 3.09 alowing it to intervene
in the Subject Apped as the Hearing Examiner determines the limit of TreePAC’ s nature and scope.
As TreePAC is consistently supporting the city-wide retention or mitigation of trees, we have a
substantial interest in these proceedings that will otherwise not be adequately represented as evident
by thelist of witnesses and exhibits presented within the Appellant Final Witness & Exhibit List dated
February 12, 2019 and the Department’ s Final Witness and Exhibit List dated February 19, 2019. The
issued ADU FEIS had very limited content and a subjective environmental assessment of the expected
reduction of the city’s tree canopy. It is also apparent that the lack of witnesses and lack of exhibits
relative to the origina Subject Apped tree canopy issues ultimately will not adequately address the
impacts without TreePAC’ sintervention or right to appeal the fina order.

Granting TreePAC intervener status in the Subject Appea will not unduly delay the hearing
process in this matter; nor will it expand the issues beyond those aready in the appeal; nor will it
prgjudice the rights of the parties. At the discretion of the Hearing Examiner, TreePAC would
minimally intervene for the sole purpose of preserving the right to appeal (as such intervention may
be permitted at any time up to the start of the hearing.)

[I1. STATEMENTSOF FACT

The Seattle City Council conducted a Fina EIS for modificationsto Accessory Dwelling Unitsin
October 2018. The study of Tree Canopy and V egetation begins on pages 4-52 to 4-55. The
document states the following facts. “ Single-family residential areas specifically account for 63
percent of Seattle’soverall canopy cover.” And “Most of Seettle’ s urban trees are found in
residential areas (representing 67 percent of land areawith 72 percent of Seattle’ s tree canopy) and
in rights-of-way throughout the city (representing 27 percent of land area and 22 percent of tree
canopy).” Thus, the tree canopy within the single-family zoned areas of Seattle are significant.

Exhibit 4.2-9 compares the average tree canopy cover in study arealots without a DADU at 30.8%
and study arealotswith aDADU at 28.6%. It also shows a credible drop in the study areawith
new single-family houses constructed since 2010 to be 22.7%. It demonstrates that even with
maintaining the rear yard setback of 25% of the lot depth in the new single-family house scenario,
the average canopy cover decreaseiswell below the targeted citywide canopy cover goals.

The Final EIS admits that “for development in single-family zones, an exceptional tree can be
removed only if necessary to achieve the maximum allowed lot coverage. Site plans must identify
exceptional trees and trees more than two feet in diameter. Section 25.11.090 also requires
mitigation for tree removal. In al zones, each exceptional tree and tree more than two feet in
diameter removed during development must be replaced with one or moretrees.” Yet the EIS
failed to note that the 2016 LIDAR study indicated there were 3,188 protected tree groves that
would not be protected in the proposed ordinance. Thus, the ADU FEIS inadequately appliesthe
current tree protection requirements.
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The ADU FEIS aso relies on the City Council’ s 2018 proposed a new tree protection bill which
they claim without analysis would “increase tree canopy, promote stewardship of existing trees,
and improve customer service for the public and applicants.” After thorough review, TreePAC and
associate appellants found that the City Council’ s proposed revisions to the tree ordinance actually
reduced tree protections, including the eimination of the “Exceptiona” tree designation. The
referenced tree ordinance proposal, if passed, would have replaced the existing regulations
established in Seattle Municipa Code Chapter 25.11. Generally, the proposed |egidation would
have maintained the definition of ‘ significant trees’ asatree six inches or more in diameter.
However, it proposed establishing amajor / minor - tiered permit for removal of significant trees
instead of enforcing unilaterally the current tree permit requirements. Currently, the code allows
flexibility in development standards to preserve trees as well as establish replacement
requirements for trees. The current code for single-family zones a so requires retaining or
replanting trees to equate to aminimum of 2" of tree diameter for every 1,000 square foot of ot
area. The proposed tree ordinance would have allowed in-lieu payment for tree replacement
without measuring the environmental benefits and incentives to retain or replant trees. Ordinance
Language for Repeal and Replacement of SMC 25.11 - Seattle's Tree Protection Ordinance called
the Tree Regulation Bill - August 16, 2018 has since been retracted. As such, the environmental
impacts to trees with the ADU FEIS may no longer by assumed to be covered with some future
ordinance which may not be pursued or, if pursued, would weaken tree protections.

In summary, the proposed tree ordinance was flawed in that it:

a.  Proposed removing any limit on the number of trees that can be removed per year;

b.  Proposed removing the prohibition against cutting down Exceptional trees (which are
the largest of their species) on developed lots. The definition of Exceptional trees
includes Heritage trees and tree groves, and

c. Proposed removing the current prohibition of cutting down any tree over 6" in diameter
(DBH) on undevel oped lots.

The ADU FEIS states that “Increasesin the density of dwelling units can result in impacts from
vegetation and tree remova” (p 4-62). “ The anticipated increase in DADU construction under
Alternative 2 could result in more vegetation and tree removal than under Alternative 1 (No
Action) as more property owners would use some of their rear yard for the footprint of aDADU.
Compared to Alternative 1 (No Action) (1,150 DADUSs), Alternative 2 (2,235 DADUS) could
result in 1,085 additional DADUSs. Allowing a one-story DADU to cover more of the rear yard by
increasing the rear yard coverage limit from 40 percent to 60 percent could also result in agreater
loss of vegetation or tree canopy.” The preferred aternative states that the additional rear yard
coverage would apply only of DADU construction did not result in tree remova (p 4-76).

The impacts of tree loss caused by the proposed ADU FEISis clearly erroneous by suggesting the
net loss of trees only equates to asmall number of 1,085 additional Detached Accessory Dwelling
Units multiplied over the gross area of 1,000 square feet per DADU. On page 4-47 of the ADU
FEIS states that “ Single-family residentia areas currently provide 9,574 acres of tree canopy
cover. If al 1,085 additiona DADUs maximize the size limit of 1,000 square fest, the tota
footprint of DADUs would be just under nine 25 acres, or less than 0.3 percent of the total tree
canopy in single-family residential areas. If these nine acres were entirely tree canopy today,
removing them would have minor to negligible impact on the overall tree canopy in single-family
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residential areas. This upper-limit estimate also assumes that existing tree regul ations would not
require preservation of any treesin the DADU footprint area and that homeowners voluntarily
would make no design or siting choicesin order to preserve existing trees.”

Thereis numerous errors with the assessment including that it ignores the number of |ots that may
have both attached and detached ADU. It aso under-estimates the likely number of additional
DADU asjust 1,085 when FEIS Exhibit 3-19 shows an increasing rate of DADU, with 579 added
between its adoption in 2006 to 2017. Similarly, FEIS Exhibit 4.2-7 shows that there are 135,000
single-family zoned lots in Seattle; and from Exhibit 4.2-5 all but 6% of the single-family lots
would be at least 3,200 square feet and digible to be developed with one primary residence and
two ADU each with net area of 1,000 square feet. The metric number of lotsimpacting the tree
canopy and its environmental impactsis flawed.

The LiDAR assessment shows the correlation of heat idand effect being greater in Seattle areas
with reduced tree canopy (figure 1 below). It is evident that the areas of significant tree canopy
also correlates with the areas of Single-Family zoning. Y et, the ADU FEISfails to account for the
environmenta impacts of heat idandsincreasing in areas as the tree canopy is reduced.

Figure1- Seattle 2016 LiDAR Canopy Cover Assessment by Seattle’s Urban Forestry Team (May 8, 2017)
http://mamwv.seattle.gov/trees/docs/2016Seattl el i D ARCanopyCover Webinar FINAL 05081 7. pdf

Tree canopy and heat island effect
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Sesttle ranks 10th in the nation for the Heat 1dand Effect (HIE) which will onIy get worse by
removing existing trees, tree groves and large heritage trees:
http://www.climatecentral .org/wgts’'UHI/index.html (See Figure 1 above).
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Former Mayor Burgess's Executive Order 27-2017 Tree Protection last year ordered the city to
track tree loss and replacement: "SDCI will require consistent documentation for required tree
review on private property, including mitigating canopy cover loss of trees removed and
monitoring of planted trees for survival".

1. The existing Subject Appeal issues (already in the appeal) that TreePAC wishes to
intervene:

a Firdly, TreePAC would like to intervene on appea item 2.4 which faults the ADU
FEIS in considering an adequate range of aternatives that specifically consider
unique qualities of certain areas for the Tree Canopy. For instance, areas of the city
with a higher amount of canopy cover, such as northwest Seattle, will be impacted
more by the loss of treesthan parts of the city with lower amounts of canopy cover.

2.4 The FEIS fails to consider an adequate range of alternatives that specifically
consider the geographic, topographic, and locational differentiation of the city of
Seattle. The unique qualities, historical and cultural identities. average property
sizes. infrastructure adequacy and mobility limitations, open space and tree
canopy. parking availability and restrictions, among many others were ignored as
the City proposed a one-size-fits-all conversion of all neighborhoods.

b. Secondly, TreePAC would like to intervene on appea item 2.12 which faults the
FEISin considering theimpact to the tree canopy intheincrease of rear ot coverages
from the current 40% to a proposed 60%.

2.12  The FEIS fails to consider an adequate range of alternatives that specifically
considers impacts from increasing the rear lot coverage by 50% from 40% to
60%. The FEIS fails to consider in a meaningful way the impacts to neighbors and
the tree canopy as well. This increase in rear lot coverage fails to consider the
cumulative impacts from allowing 2 separate 1,000 sq ft DADU’s plus a home on
one site while allowing an unlimited sized garage as well. While reliance upon a
35% lot coverage limitation on lots greater than 5.000 sq ft may be acceptable, the
increase lot coverage on smaller lots would create significant adverse impacts on
neighborhood character. aesthetics, urban design and tree canopy coverage that
are not sufficiently disclosed. discussed and analyzed. Proposed lots of 3,200 sq
ft actually allow for a significantly higher, 46% lot coverage which has not been
considered.

c. Thirdly, TreePAC would like to intervene on appeal item 2.13 which faultsthe FEIS
in failing to consider the impact to preserving the tree canopy.

2.13  The FEIS [ails to consider an adequate range of alternatives that specifically
consider the impacts to preserving the tree canopy.
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2. TreePAC represents a city-wide substantial interest in the environmental impacts
from reduction in the canopy cover that isnot other wise adequately represented:

a. TreePAC arguesthat within Single Family (SF) zones, the FEIS hasfailed to identify
the loss of Exceptional trees and Tree Groves that would otherwise prevent the
maximum allowed lot coverage. This is especidly true if the rear lot coverage is
increased from 40% to 60%.

b. TreePAC argues that the DEIS fails to consider the impacts from new foundation
excavations, new wa kways, underground and overhead utilities, driveways, etc. that
are negative impactsto Critical Root Zones of Exceptiona and significant trees and
Tree Groves.

c. TreePAC arguesthat the reduction of minimum lot size being reduced from 4000 to
3200 squarefeet will have greater loss of trees or areasto replant trees that will reach
acomparable amount of canopy cover.

d. TreePAC argues that the cumulative long-term impacts to canopy loss must be
caculated assuming the potentidl maximum buildout of ADU’s within Single-
Family zoned properties. Lost open space capable of supporting larger trees would
result in long-term impact that is not acknowledged in the DEIS.

e. TreePAC argues that the impacts to canopy be caculated from actua canopy
samples from neighborhoods like Bitter Lake, Wallingford and Wedgwood, which
currently have high canopy cover, and compared to neighborhoods like the
University Digtrict and South Park. The DEIS figure 4.3-15 assumes neighborhoods
only have afew small trees currently so impacts would be minimal with buildout.

f. TreePAC argues that the ADU DEIS is significantly flawed in its claim there are
“No dignificant unavoidable impacts to tree canopy.” This is based upon faulty
assumptions of extremely few ADU’s being built in low canopy cover
neighborhoods. It also assumes no impacts to Critical Root Zones, no cumulative
impacts from other citywide land use proposals such as the MHA zoning changes.

0. TreePAC arguesthat enforcement of the ADU FEIS tree protectionsis not possible
without site development plans being issued with Attached and Detached A ccessory
Dwelling Units applications. Plans and arborist reports would include maps noting
thelocation, tree DBH, canopy cover, and species of trees. Currently, ADU siteplans
are exempt from showing existing tree information or consulting an arborist.

h. TreePAC argues that the ADU DEIS appea must discuss potentia impacts to
existing Tree Groves. There are just over 3,000 Tree Groves remaining in Segttle.
Trees should not be allowed to be removed if it causes a grove to lose status and
protection asaTree Grove. If one or moretreesare removed from agrovethat would
ordinarily qualify for protection, then theimpactsfrom increased ADU development
must be considered.

i. TreePAC maintainsthat Single Family (SF) zoneshave 72% of Seettl€’ stree canopy
on 135,000 lots. Any cumulative impacts of increased ADU development in SF
zones, combined with up-zoning for HALA/MHA and Urban Villages could have
significantly negative impacts to Seattle’ s tree canopy, Heritage Trees, Exceptional
Trees and Tree Groves throughout the city. Cumulative environmental impacts are
not addressed within the ADU FEIS. Underestimated of the number of ADU’s that
might be built, while also ignoring impacts to Critical Root Zones will likely inhibit
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the City to reach its intended Tree Canopy Cover goals of 30% in the short term,
much lessits 40% in the long term goal.

j. The ADU FEIS effectively upzones about 67% of Seettle, which includes reducing
minimum lot sizes (allowing potentialy increased lot subdivision within SF zones),
increasing lot coverage of structures from 40% to 60%, increased density, and
cumulative impacts to the existing tree canopy or future tree canopy capacity.

k. With too many record high temperatures this last decade, combined with record
droughtsin summer, any significant loss of tree canopy will exacerbate impactsfrom
Urban Island Heat Effects. TreePAC argues that the ADU FEIS assumption of no
impacts to tree canopy misses opportunities to mitigate known heat idand impacts.

[.  TreePAC argues that the FEIS needs to evaluate how much increased runoff from
increased imperious surfaces from new ADU’s given anticipated tree losses. How
much more runoff will be added to stress an aready overwhelmed our combined
sewage and street runoff during heavy rains and peak storm events? The new Ship
Canal Water Quality Project to reduce pollution from water overflows into the ship
canal will need to capture and store more stormwaters during heavy rains. How much
more runoff will need to be stored from reductions in existing neighborhood canopy
cover in Balard, Fremont, and Wallingford neighborhoods? This may be estimated
from existing canopy cover data.

m. TreePAC arguesthat the current tree protection code requires consideration of urban
wildlife families and where significant and large trees serve as awildlife travel way
per SMC 25.05.675.N.2.c. The impacts from a loss of natural habitats must be
included within the Subject Appeal. There has been no tree protection considerations
that impact important native bird species. The Heron Habitat Helpers
(www.heron.hel pers.org), which has worked in and protected Kiwanis Memoria
Park Preserve since 2001, have worked to restore and protect trees, not just in the
ravine, but within a 500-foot with buffer of devel opable private land beyond.

1) An ordinance that affects the treatment of members of the entire forest
canopy of Seattle and removes and replaces existing legidation clearly
requires an environmental impact statement, because it will affect the future
forest canopy of acity which professesit intends to increase that canopy.

2) A tree has value in the place where it stands. Simply paying a fee to have
someone plant a tree somewhere else ignores the tree’ s importance where it
is. Removing a tree might increase the vigibility of a nest. There is atered
soil under the tree, and shape-loving plants may grow there.

2. The code SMC 23.44.008 states "Trees are required when single-family dwelling units are
constructed. The minimum number of caliper inches of tree required per lot may be met by
using either the tree preservation option or tree planting option described in subsections
23.44.008.1.1.a". The FEIS is flawed in removing this requirement without measuring the
environmental impacts.

3. The ADU FEIS does not adequately discuss reasonable mitigation measures that would
significantly mitigate the tree canopy impacts of the proposa. On page 4-77, it states that
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“No significant adverse impacts are anticipated to land use; therefore, no mitigation
measures are proposed.” Given the obvious impacts on tree canopy documented above, it is
unknown whether the development standard amendments proposed as mitigation measures
will be sufficient mitigation to avoid probable, significant, adverse impacts from the loss of
tree canopy coverage.

c. Concluson.

TreePAC seeksto intervenein these proceedings of the Subject Appeal to assurethat the ADU FEIS
adequately evaluates and protects trees as an extremely valuable environmental resource. TreePAC
concurs with the Subject Appeal relief item 3.2 that indicates the EIS should be remanded to the
Department. The lack FEIS content, and the lack of witnesses and exhibits relative to the impact of
tree canopy reduction is truly concerning. Without intervention, the Hearing Examiner may be
deprived of relevant factual information and legal argument to bring the ADU FEIS in full
compliance with SEPA. For the foregoing reasons, TreePAC requests that the Hearing Examiner
grant its motion to intervene in the appeal by alowing participation without directly adding daysin
the hearing schedule. At the minimum, TreePAC requests the right to appeal the order from the
hearings.

3.2  The EIS should be remanded to the OPCD to bring it into full compliance with
SEPA:

On behalf of the TreePAC this 11th day of March, 2019.

By:
Richard Ellison, Vice-President of TREEPAC.
c/o TreePAC at 2131 N 132nd St, Sesttle, WA 98133

Copy Steve Zemke

President of TREEPAC
Copy KevinOrme

Board Member of TREEPAC
Copy David Moehring

Board Member of TREEPAC
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