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I. INTRODUCTION

SDCI's July 23,2018 MUP Decision evidences the Design Review Board's ("DRB's")

thoroughness and SDCI's diligence in conducting the SEPA analysis and Code review for the

Applicant's ("Velmeir's") proposed Madison Valley mixed-use development ("Project"). Based

on the documents and testimony presented at the hearing, the Director's MUP Decision, SEPA

threshold determination, and Code Interpretation should be affirmed.

IL LEGAL AUTHORITY

A. The Hearing Examiner Conducts a De Novo Review While According Substantial

\ileight to the Director's Decisions: This Standard of Review Imposes a High
Burden on Save Madison Valley ("SMV'').

The Hearing Examiner conducts a de novo review of the Director's Type 2 MUP decision

and SEPA DNS determination while giving substantial weight to the Director's decisions. SMC

23.76.022.C.6 & .7;RCW 43.21C.090 (establishing the standard of review).

The substantial weight standard accords a measure of deference. The Seattle Hearing

Examiner has interpreted 'osubstantial weight" to mean "clearly erroneous." See e'g,, Livable

Phinney, HE File Nos. MUP-17-009 (DR, w), s-17-002 (July 24,2017) (DNS and design

review); see also Cougar Mountain Ass 'n v. King Cty., 11 1 Wn.2d 7 42, 7 47 -7 50, 7 65 P .2d 264

(19S8). Under this deferential standard, the Examiner may reverse SDCI's MUP, SEPA and

Code Interpretation decisions only if the Hearing Examiner, on review of the entire record, is left

with the definite and firm conviction that amistake has been made. Moss v. City of Bellingham,

109Wn.App.6, 13,31 P.3d703(2001); CougarMountainAss'nv.KingCty., lllWn.2dat

758.

l. The,osubstantial'Weight" Standard Imposes a High Burden on SMV.

SMV cannot prevail if the evidence demonstrates only that reasonable minds might differ

on a particular decision. See e.g., CIJCAC and Friends of UW Open Space, et al., HE File Nos.

5-96-002, 5-96-003, Conclusion 11 (July 15, 1996).
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In the recent Elizabeth Cømpbell case, Examiner Vancil explained that an appellant

"mgst meet the hìgh burden of demonstratíng the reøsonøble probøbílìty of the sígniJicant

ímpact which they øllege . . . the probøbìlíty of sígníftcant ímpacts must be demonstrøted by

uctual ønalysis and evidence showìng a more thøn moderate ímpøct." HE File No. W-l8-002'

Conclusion 4, 11 Q.{ovember 30,2018) (emphasis in original). In an earlier case, Examiner

Vancil stated, *Thís burden ís not met when an appellant only argues that they have a concetn

øbout a potentiøl ímpact, and an opíníon that more study or revìew is necessary," Livable

Phinney, HE File Nos. MUP-17-009 (DR, V/), 5-17-002, Conclusion 2 (July 24, 2017)

(emphasis added).

Here, SMV must meet the high burden of establishing that the Director committed clear

error in adopting the DRB's unanimous recommendation to advance the Project out of the design

review process; that the Director committed clear error in determining that the Project's

probable, significant, adverse environmental impacts had been analyzed and addressed; or that

the Director committed clear error in interpreting the Code's height calculation methodologY, or

the Code's ECA relief from standards for development on legally graded, man-made steep

slopes.

B. SMV Failed to Present Actual Evidence and Analysis Establishing Unanalyzed or

Unmitigated Probable Significant Adverse Impacts.

In its appeal, SMV alleges that SDCI's SEPA DNS determination violated SEPA for

failing to collect adequate information on approximately 13 elements of the environment and for

failing to address probable significant adverse impacts for approximately 47 elements of the

environment. Clarification of Issues ("Revised Appeal") flT 1(a) and (b). As detailed below,

SMV's allegations were refuted by the testimony of the City's subject matter experts and

Velmeir's consultant team.
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l. SEPA Does Not Require Consideration Of Speculative Impacts.

SEPA does not demand a particular substantive outcome, Glqsser v. City of Seattle, I39

V/n. App. 739, 741, 162 P.3d Il34 (2007), and SEPA does not require consideration of remote

or speculative impacts. WAC 197-11-060(aXa); Des Moines v. Puget Sound Reg'l Coun.,I08

Wn. App. 836, 854-855 (1999). SEPA requires analysis of only those impacts that are

"probable", meaning that they are reasonably likely to occur and have more than a moderate

effect on the environment. WAC 197'Il-782.

To overturn SDCI's DNS determination, SMV had the burden of proving that the Project

will have a probable, significant, adverse, environmental impacts. SMC 23.05.736, All five

elements must be proven. See Livable Phinney, HE File Nos. MUP-17-009, 5-17-002 (July 24,

Z0I7) (quoting Boehm v. City of Vancouver, 111 Wn. App. 711,719 47 P.3d 137 (2002))

(emphasis added).

2. SEpA Does Not Require Duplicative Review Of Environmental
Considerations That Have Been Addressed By Other Development

Regulations.

SEpA recognizes that certain analyses formerly cognizable under SEPA are now

performed under other regulatory schemes. See e.g., RCW 43.21C.240 (avoiding duplicative

SEpA review if development regulations adequately address an impact); WAC 197-11-158

(SEpA/GMA project review integration); WAC 197-11-330(1Xc) (responsible official's

independent evaluation includes consideration of mitigation required by other development

regulations).

The legislative intent behind RCV/ 43.21C.240 was to naffow SEPA review to "gaps"

that may exist in applicable law and to preclude duplicative SEPA review of potential project

impacts that are being addressed elsewhere. 1995 Wa. HB 1724 $ 201(a). Thus when existing

regulations apply, that analysis and mitigation o'should not be duplícøted by environmentøl

review under 43.21C RCW.' Id. (emphasis added).
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The Code follows the state mandate to avoid duplicative environmental review. SMC

25,05.665.D (Subject to limited exceptions, "where City regulations have been adopted to

address an environmental impact, ít shall be presumed that such regulatíons are adequate to

øchíeve sufficíent mítígation. . .") (emphasis added); see also SMC 25.05.650.B (stating that the

pulpose of the subchapter is to integrate the SEPA process with other laws and decisions); SMC

25.05.660.A.5 (same). Thus, the Code establishes a presumption that existing regulations

achieve sufficient mitigation unless the project is subject to one of seven exceptions set forth in

sMC 25.05.665.D.r-7.

As was demonstrated at the hearing, many elements of the Project including geotechnical

stability, shoring wall design, stormwater, building structural elements, including chamfering of

the commercial entrance to ensure pedestrian sight triangles, street trees, and off-site landscaping

are being addressed by development regulations outside of SEPA. Moss, 109 Wn. App. At 17

(,oplanners may not impose additional mitigation measures on impacts that have been adequately

addressed elsewhere."); In re Jurisdiction of Exam'r, I35 Wn. App. 312,324-327, I44 P'3d 345

(2006) (SEPA appeal denied because existing regulations adequately mitigated impacts).

3. The Projectos SEPA Checklist and Supporting Documentation Adequately

Identified the Project's Expected Impacts'

SDCI reviewed Velmeir's Project under the City's Early Review DNS process. SMC

25.05.355; V/AC lg7-lt-355; Exhibit ("Ex.") 14, p.32 (MUP Decision). The Early Review

DNS process first required SDCI to analyze Velmeir's environmental checklist and any

supporting documents "without requiring additional information from the applicant." SMC

25.05.330.4.1.b.

SMV challenged the completeness of the SEPA checklist, ignoring the fact that SDCI's

threshold determination is based on the compendium of information submitted while the Project

was undergoing environmental review. Moreover, SEPA does not require that a SEPA checklist

include detailed technical information. To the contrary, applicants are directed to prepare the

Applicant's Closing Brief - 4 Fostnn PEPpun PLLC
1111 THIRD AVENUE, SUITE 3OO()

SEATTLE, WAsHINcToN 98101'3292

PHoNE (206) 447-4400 ß^x(2061 447'9700

53338225. I



1

2

J

4

5

6

7

I
9

l0

11

t2

13

l4

l5

l6

t7

18

t9

20

2T

22

23

24

25

26

checklist to the best of their knowledge, in most cases from the applicant's own observations or

project plans, oowithout the need to hire experts." WAC 197-ll-960; SMC 25.05.960; Brown v.

Tacoma,30 Wn. App.762,637 P.2d 1005 (1981).

Under SEPA, the agency independently evaluates each item on the checklist and may call

for further information if the agency cannot make its threshold determination based on its initial

review of the checklist. See WAC 197-11-100; WAC 197-Il-315; WAC 197-ll-335. In this

case, as evidenced by many exhibits submitted at the hearing, SDCI had the necessary technical

studies on hand at the time it made its SEPA threshold determination.

4, The Hearing Testimony And Exhibits Evidence That SDCI Adequately

Analyzed And Mitigated Each Element of The Environment.

a. Geotechnical.

SDCI Geotechnical Engineer, Rob Mclntosh, testified that existing unsuitable fill soil on

the project site could be removed and the Project could be constructed without undue

geotechnical risk. See Ex. 14, p.2S (MUP Decision). Characterizing Velmeir's geotechnical

materials, Mr. Mclntosh testified, oothey did a really good, the reports were quite thorough."l

Velmeir's geotechnical reports characterized subsurface soil and groundwater conditions and

provided preliminary foundation and temporary shoring fecommendations.

The geotechnical reports also established the Project site's eligibility for relief from the

City,s ECA development standards due to the presence of lawfully-created, man-made steep

slopes. See e.g. Ex. 89 (Clifton grading application) Ex. 91 (grading permits) Ex. 92 (SDOT

street grade profiles); see also Ex. 83 (SDCI approval of ECA relief from standards); Ex. 101

(Velmeir's application for relief from standards); Exs. 89,90, 91 (evidence of prior legal grading

activity); and Ex. 151 (historical research on City's creation of Madison Street and Mr. Clifton's

historic fill of the Project site).

1Ut7l2o15);
Ex. 84 (ECA

rRobert Mclntosh Testimony, Day 5, PartZ, at 5:13-5:18; see also Ex' 80 (Geotechnical MUP Report,

Ex, g1 (Geotechnical MUp Repori,3l25l20l6);Ex, 82 (Geotechnical Engineering Services, 81912017);

Corrections, 5ll5l20l7); and Ex, 85 (Response to Correction Notice, 712412017)'
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Matt Smith, Velmeir's geotechnical engineer, testified that the existing soils on the site

are unacceptable for constructing a new building and must be removed.2 See Ex. 86 (Bearing

Contours Map). Mr. Smith explained that there is nothing unique about this site with respect to

the proposed excavation and shoring, and that City requirements will be met and monitored

throughout.3 He testified that the Project will actually enhance the stability of the slope over its

current condition because it will remove unstable fill soil and replace it with an engineered

soldier pile wall and building foundation'

Velmeir's structural engineer, Sandro Kodama, explained that the temporary shoring

system and structural building frame are designed to resist all loads imposed upon them.o Mt.

Kodama opined that he is confident that excavation can be done without adversely impacting the

surroundin g area, Mr. Kodama also testified that the hill-climb stairs will be stable and designed

pursuant to the geotechnical engineer's recommendations.

City geotechnical engineer Rob Mclntosh agreed with Mr. Smith and Mr. Kodama. Mr.

Mclntosh testified that he is confident that the Project will comply with applicable geotechnical

regulations, and that compliance will be further refined during the building permit process.

b. Shadows.

SMV lay witness V/allis Bolz raised concerns about possible shadow impacts to the

community p-patch garden. Ms. Bolz stated that she had both sent letters and testified at the

DRB meetings about her concerns. SDCI Planner Magda Hogness testified that SDCI staff and

the DRB were aware of Ms. Bolz' concerns. See Ex. 14, pp. 5, 15'17 (MUP Decision).

Velmeir's project architect, Charles Strazzara, testified that the DRB process included aCity-

required shadow study that demonstrated that the Project does not negatively impact the

residential backyards that front Dewey Place or the P-Patch. See Ex. 7I, pp. 20-22 (EDG3

2 Matthew Smith Testimony, Day 5, Part 4, beginning at00:27:00'
3 Mr. Smith testified that ä'surveyor will monitor the site twice a week, they will prepare a weekly summary and

submit it to the city, and will make daily field reports for the city to review.
a Sandro Kodama Testimony, Day 6, Part l, testimony beginning at 0l:06:00.
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Packet) (illustrating that the only time that the Project casts a shadow on the P-Patch is during

the winter months when the entire valley is in shadow). Ms. Hogness concluded that the

Project's shadow impacts did not rise to a level of significance that warranted mitigation under

SEPA.

c. Construction and Noise.

SMV lay witness Tony Hacker expressed concern about noise and construction impacts.

Ms. Hogness explained that the MUP Decision expressly conditions the Project to provide a

Construction Management Plan to address construction-related impacts. SMC.25.05.675.8; Ex.

14, p.27 (construction impacts), p. 28 (asbestos and lead dust control) (MUP Decision).

Velmeir's acoustic engineer, Bill Stewart, testified that the Project will comply with the

Seattle's noise regulations (Ch. 25.0S SMC) and will not create significant adverse impacts to the

neighborhood.s Mr. Stewart explained that the Project's noise-generating mechanical equipment

will be screened and monitored to ensule compliance with Ch. 25.08 SMC.

d. Trees.

Both the City's reviewing arborist, Art Pedersen, and SDCI planner Ms. Hogness

confirmed the detailed analysis submitted by Velmeir's arborist, Sean Dugan. See Ex. 4l

(Arborist Report 1012112016); Ex. 40 (Arborist Report revised 71112016); Ex. 45 (Arborist

Response dated 911512016 to Correction Notice #1); Ex. 46 (Tree Canopy Calculations); Ex. 47

(Conection Notice #l dated712812016); Ex. 48 (Correction Notice #1 dated 101312016);Ex.49

(Correction Notice #2 dated 1012512016); and Ex. 50 (Correction Notice #3 dated 711012017).

Mr. Dugan testified that he is an accredited arborist and that he works with Seattle's tree

protection regulations (Ch. 25.11 SMC and Director's Rule 16-200S) on a weekly, if not daily,

basis.6 He explained his professional opinion that the removal of unstable fill soils, toe-of-slope

retaining wall, foundation construction, alteration of groundwater hydrology, and dedication of a

5 Bill Stewart Testimony, Day 5, Part 4, beginning at 00:00:22.
6 Sean Dugan Testimony, Day 6,Part2, beginning at 00:51:25.
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City-required right-of-way will all negatively impact the long-term survivability of the existing

on-site vegetation. Based on Mr. Dugan's DR 16-2008 Risk Assessment, the City ultimately

concluded that the Project site complied with the Ch. 25.n SMC, that the existing trees on site

did not qualify as exceptional trees and could be removed, and that the appropriate mitigation

was installation of replacement landscapin g. See Ex. 49 (Correction Notice #2); Ex' 14, pp. 30-

31 (Plants and Animals) (MUP Decision).

City Arborist Art Pedersen testified that had he seen something clearly erroneous in Mr.

Dugan's arborist reports, he would have "called that out."7 He explained the City's duty to

balance development with tree retention, and he acknowledged that Mr. Dugan's materials were

consistent with DR 16-2008 and appropriately identified the trees that would be hazardous after

construction. Mr. pedersen explained that DR 16-2008 is intended to identify the survivability of

trees ,,up front" and he agreed with Mr. Dugan's Risk Assessment conclusion that the existing

on-site vegetation should be removed.

Ms. Hogness confirmed that she reviewed tree issues with two SDCI arborists to ensure

the project's consistency with the Code and that SDCI reviewer Seth Amhein determined that no

additional mitigation would be required beyond the Code-required replacement landscaping.s

SMV's arborist, Ms. Tina Cohen, testified to her dissatisfaction with SDCI's acceptance

of the Risk Assessment and replacement landscaping mitigation. Ms. Cohen conceded that she

had not performed her own Risk Analysis and she had not prepared an arborist's report. Ms.

Cohen acknowledged that none of her opinions were shared with either the DRB or SDCI during

the design review or MUP review and were presented for the first time at the hearing.e

Mr. Dugan testified that, in his expert opinion, the removal of existing vegetation will not

produce significant adverse impacts, particularly in light of the mitigation that will be

t Art Pederson Testimony, Day 3, Part3, at 1:08:05.
8 Magda Hogness Testimony, Day 4,Part2,beginning at 00:01:00'
n Cro-r, examination of Tina Cohen by Patrick Mullaney, Day 3, Part 3, beginning at I 1:00'
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accomplished through the replacement landscaping, which will result in an overall increase in

tree canopy at maturity.lo

In addition to SDCI's technical review of tree issues under Ch. 25.11 SMC, the DRB

reviewed the project for consistency with the Design Guidelines as they relate to trees and

canopy replacement. Velmeir's architect, Mr. Charles Strazzara, provided the DRB with

information regarding the existing site vegetation, summaries of the arborist's reports, and

alternative building configurations that might preserve existing vegetation. See e.g. Ex' 63, pp.

g-11 (EDGI Proposal); p*. 67, pp.6-7,44-46 (EDG2 Proposal); Ex.7l, pp. 49-50, 72-72;Ex.

7 5, pp. 88-91 (Recommendation Proposal).

In its Recommendation, the DRB made an informed design decision concerning the on-

site trees, and it supported their removal and installation of replacement landscaping. Ex. 77,

p.l9 (Recommendation Meeting Report). This Recommendation was carried over into SDCI's

MUP Decision. Ex. 14, p. 25 (MUP Decision).

Thus, the decision to allow removal of existing on-site vegetation was reviewed by both

SDCI,s technical experts and the DRB. Both reviewing bodies agreed with the concept of

allowing complete removal of existing vegetation to be mitigated by installation of replacement

landscaping. There was no clear error in these consensus decisions.

e. LandscaPe Architecture.

Velmeir's landscape architect, Scott Evans, testified that the Project landscaping includes

many native plants, which were requested by the DRB during the Design Review procerr.tt

Mr. Evans followed SDOT arborist Bill Ames' recommendations on street tree selection

and planter sizes. See Ex.l23 (emails between Scott Evans and Bill Ames). He confirmed that

the project exceeds the City's Green Factor requirement and that the Project's replacement

landscape exceeds the Code's l:1 replacement ratio by providing replacement canopy ata3:l

to Sean Dugan Testimony, Day 6,Part2, beginning at 00:51:25
rr Scott Evans Testimony, Day 6,Part 3, beginning at'00:27:13
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ntio (4,717 existing/I5,000 replacement). When street trees and off-site landscaping are added

in, the Project will replace approximately 14,500 square feet of existing canopy with 40,000

square feet of replacement canopy (2.75 1 ratio).

Mr. Evans refuted Ms. Cohen's concerns regarding choice of trees, testifying that the

plantings were appropriate for their intended locations around the Project site and were good

candidates for long-term survivability with proper maintenance. Mr. Evans stated that the

replacement native vegetation, particularly in the hill climb stairs area, will remove a mono-

culture of Himalayan blackberry and create a food source for songbirds and other wildlife. He

concluded by saying that the sizes of planters and soil volumes are appropriate and adequate, and

that the replacement landscaping will be an improvement over the site's current vegetation.

f. \ilildlife Habitat.

SMV provided testimony from lay witness Andrew Kirsch on his observations of wildlife

(primarily songbirds) at the Project site. Velmeir presented the report and testimony of wildlife

biologist, Jim Keany. In his Habitat Assessment Report (Ex. 53), Mr. Keany confirmed that the

site is not mapped or designated as a habitat conversation or environmental critical area, and is

not subject to any special regulations effecting wildlife.

Mr. Keany's professional opinion is that the Project site is not part of a larger urban

forest or wildlife corridor. It does not house any rare or uncommon plants or wildlife. Its current

habitat value is poor, with an invasive species understory. See Ex. 53 (Habitat Assessment

Report). Mr. Keany further testified that none of the birds Mr. Kirsch identified are rare or

threatened-they are common species with no protections required by WDFW or the City. As a

result, Mr. Keany concluded that there is no regulatory impediment or significant adverse impact

from the removal of the existing vegetation. He concluded that, while there will be a temporal

displacement of wildlife during construction, the vegetation removal and mitigation with

replacement landscaping will not result in significant adverse environmental impacts to wildlife
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species and plant life as there is other available habitat and the site can be re-populated once the

replacement landscaping is installed.

g. TraffÏc.

City traffic engineer John Shaw evaluated the traffic information prepared by Velmeir's

traffic engineer, Edward Koltonowski of Gibson Traffic Consultants ("GTC"). Mr. Shaw

concluded that Mr. Koltonowski's traffic impact analyses showed that the Project traffic met the

City's LOS requirements and would not adversely affect vehicular or pedestrian safety. See Ex.

14, p.31 (Transportation), p. 32 (SEPA condition requiring Velmeir to provide flaggers to

facilitate truck loading) (MUP Decision). Mr. Shaw testified that the City reviewed the

following traffic data for its threshold determination:

Ex. 94 (Traffic Impact Analysis dated June 2016)

Ex. 95 (Updated Traffic Impact Analysis dated May 2017)

Ex. 96 (GTC Response to Tilghman Memo)

Ex,97 (SDCI Correction Notice)
Ex. 98 (PCC Truck Count Information) and

F;x.99 (truck turning movements)

Mr. Shaw explained that the City encourages the use of the ITE methodology, which was

used in the GTC traffic impact studies. Mr. Shaw testified that he does not believe the Project is

likely to have significant adverse impacts related to traffic or parking. And, if unanticipated

impacts were to arise, they could be mitigated through additional City action (such as

introducing a left-turn waiting lane, a double-left turn lane, or prohibiting left turns onto Madison

Street during certain times during the day). He did not foresee any safety hazards or significant

impacts to pedestrians.

Mr. Koltonowski explained that the GTC traffic impact studies included several factors

that increased their conservancy. See, e.g.F;x.95, p. 3 (May 2017 Trafftc Report). First, GTC

used double the ITE trip generation rate for the grocery store use.12 Second, GTC did not

r2 Edward Koltonowski Testimony, Day 7, Part l, at25:20'27:02,
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discount trip generation with internal capture, which is commonly done for mixed use projects.l3

Finally, GTC assumed that an additional t5Yo of local commercial trips would travel south down

29th Avenue, Republican Street, and Dewey Pl. In short, GTC's analysis of commercial traffic

was conservatively based on ll5o/o of double the expected ITE rate.r 

Regarding the dual access configuration (residential entrance on Dewey Pl./commercial

entrance on Madison St.), Mr. Shaw testified that impacts on transportation and parking would

be minimal, and he does not anticipate any unmitigated safety issues or vehicle/pedestrian

conflicts.

With respect to Madison St., Mr. Shaw stated that the City had received adequate

information concerning the commercial access there: multiple trip generation calculations were

done, pedestrian crossings were analyzed, and truck counts and turning information were

provided.

Mr. Shaw confirmed that there is no City LOS standard for private driveways, and if the

private driveway operates at LOS F, it refers to delay in seconds, and does not infer a trafftc

impact. Mr. Shaw concluded that any congestion at the Project's Madison St. entrance would

occur on private property and would not be a significant adverse impact to the City's road

network that is cognizable under the City's regulations.

Concerning Dewey Pl., Mr. Shaw testified that he had no reason to believe an additional

20-30 cars during the pM peak hour would increase any risk of pedestrian or vehicular accidents

in that area: the dual-access solution results in only 16%o of the Project's generated traffic

traveling on Dewey pl., which is not a high volume of additional trips, and not a substantial

impact to a street that currently operates at LOS A.

Mr. Koltonowski explained that with Project traffic, all of the studied intersections will

operate at LOS C or better, which exceeds the City's LOS E requirement. Regarding the

" Id. at3o:55 - 33:20.
ra Edward Koltonowski Testimony, Day 7, Part l, at25:20'26:55; 30:55-33:20'
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Madison St. driveway design, he opined that either a single or two exit lane configuration are

functional and that both would operate at LOS C or better during non-peak hours and at LOS F

during the PM peak hour, with the main difference being an increase in on-site delay for exiting

vehicles with the single exit lane configuration. He does not believe that the single exit lane

configuration is unsafe or creates a significant adverse impact. He stated that the anticipated

delay at the Project's Madison St. entrance is consistent with exit delays typically experienced at

other locations around the City where traffic exits a building onto a high traffic volume street

during rush hour.ls

Regarding Dewey Pl., Mr. Koltonowski explained that, because of current low traffic

volumes, the addition of the Project's residential traffic will not adversely impact Dewey Pl. or

30th Avenue. To address concerns raised by SMV traffrc consultant Ross Tilghman, Mr.

Koltonowski performed additional traffic counts at the zgth Avenue/Arthur St., 30th

Avenue/Republican St., 32nd Avenue/Republican St. intersections.l6 The additional traffic

counts confirmed his earlier conclusions that there are no vehicular or pedestrian safety issues

and that these intersection will continue to operale at LOS A during the PM peak hour with

Project traffic.

(1) Mr. Koltonowski and Mr. strazzara Explained That All
Appticable Sight Triangle Requirements Are Met For The
Project.

Mr. Koltonowski testified that, from a traffic engineer's perspective, there are two

relevant sight requirements: a 15-foot sight triangle for vehicles entering a public roadway and a

requirement for vehicle stopping sight distance along the road center line.l7 Both of these

metrics are met by the Project.

15 Edward Koltonowski Testimony, Day 7,Part l, at34:50 - 35:10 (no safety impact with either exit confrguration);

01:15:30 (same).
tu Id. atol:23:41.
r? Charles StrazzaraTestimony, Day 7,Part3 at23:37 - 23:54 ("[T]he triangles he [Edward] was speaking to are

vehicular view triangles and those Oennitety fall more out of my expertise. Those are for traffrc engineers to look at
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A third City requirement is for a lO-foot pedestrian sight triangle for vehicles exiting a

parking garage onto a public sidewalk. Because this sight triangle is created by the building's

entrance design, it falls within the purview of the Project architect, }y'rr. Strazzata.ls

Mr. Strazzara explained that the DRB placed two conditions on Velmeir's requested

Code departures to allow split vehicular access: 1) reduce the width of the Madison St. curb cut

to the minimum necessary and2) include dual access doors on the Madison St. entrance to allow

screening of the truck loading dock when it was not in use. See Ex.14, p. 20 (MUP Decision).

¡¿r. Strazzara explained that, following the DRB Recommendation meeting, Velmeir

continued working with both SDOT and SDCI on curb cut size, access lanes, and the Madison

entrance configuration. Because the Madison St. entrance design was in flux, the Madison St.

garage-entrance sight triangles were included on the Project's revised building permit plan set

that is currently undergoing SDCI review. Mr. Sftazzara also explained that the DRB had

suggested other design elements to enhance pedestrian safety. See Ex. 14, p. 20 (#2) (MUP

Decision). As a result, in addition to the entrance pedestrian sight triangles, the Project will

incorporate tactile paving, wide-angle mirrors, and possibly a sensory alert system, thereby

exceeding the Code's requirements. 
le

h. Groundwater and Stormwater.

SMV presented testimony from Tony Hacker and Tom Spangenberg.2o Mr. Hacker is not

a professional engineer or stormwater expert. Mr. Spangenberg is a professional engineer but he

did no analysis and prepared no reports on the Project's proposed stormwater system; he has also

never designed a stormwater system for a mixed-use development.

and that's for how a car sees another car in the roadways and he kind of explained that, one being from the

centerline and one being from the curb'")
r8 Charles SirazzaraTestimony, Day 7,Part3, at23:30,23:54 -24:26.
re Charles Strazzara Testimony, Day 7,Pari3, at 3l:55'
20 

See Tony Hacker Testimony, Day 1, PartZ,beginning at 00:05:44; Tom Spangenberg Testimony, Day 2,Parll,
beginning at 00:00:56; (recalled), Day 7 , Part 4, beginning af 00:37:40 '
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Both Mr. Hacker and Mr. Spangenberg's testimony centered around a catastrophic

December 2006 rainfall event that claimed the life of an area resident. However, what both Mr.

Hacker and Mr. Spangenberg failed to acknowledge was the effect of the major upgrades to the

area stormwater system that the City installed after the December 2006 storm, which included

installation of additional catch basins on Madison St. and the creation of an additional four

million gallons of stormwater detention capacity.2l

City drainage reviewer, Ede Courtenay, and Project civil engineer, Joe Taflin, testified

that the Project's stormwater detention system is safe, meets Code requirements, and will not

contribute to a catastrophic discharge of surface or groundwater.zz

Ms. Courtenay explained that the City-produced Preliminary Assessment Report or

"PAR," provides the drainage requirements for a project, and that a PAR was prepared for this

project. See 8x.79 (PAR). She testified that the Project was legally permitted to discharge its

stormwater to either a l5-inch main in Madison St. or an 8-inch main in Dewey Pl. and that the

specifics of the stormwater system are not analyzed during the MUP process and would be

analyzed during subsequent City review.

Ms. Courtenay and Mr. Taflin agreed that the Project's stormwater system will improve

the site,s handling of stormwater over existing conditions, as the current building lacks any

stormwater detention, and as a result, stormwater sheet-flows down the steep slope to Dewey

p1.23 In contrast, once built, stormwater from the Project site will be collected from the site's

impervious surfaces and piped into a large rainwater reuse/vault system. The discharge from the

vault will be metered to meet the City's requirements.

Ms. Courtenay opined that all of the stormwater will be routed from the site to the City's

5-foot diameter combined main, and that all potential stormwater impacts will be addressed by

" See generattyEde Courtenay Testimony, Day 5' Part l, at46:39'
,, S"""Ed" Cóurtenay Testimony, Day 5, Part 1, beginning at00.37:52; Joe Taflin Testimony, Day 6, Part l,
beginning at 00:10:00.
,t3r" g"i"rollyEdeCourtenay Testimony, Day 5,Part l, at 50:30; Joe Taflin Testimony, Day 6, Part l, at44:50'
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application of the City's stormwater regulations.2a Further, based on the post-2006 system

improvements, she believes that a repeat of the December 2006 event would be highly unlikely

and that Project stormwater would not contribute to surface water flooding on Dewey P1.2s

Mr. Taflin stated his professional opinion that the Project will not result in unmitigated

adverse environmental impacts with regard to flooding on Dewey Street or groundwater

redirection to abutting properties.26 He explained that the stormwater collection system had been

sized, per City requirements and the geotechnical engineer's recommendation, to include

expected volumes of groundwater that will be intercepted by the building's foundation drains.

See Ex. 14, p.29 (MUP Decision). Because the Project site's stormwater will be collected and

metered through the $-inch main to the City's 5-foot collector, both Ms. Courtenay and Mr.

Taflin found no basis for SMV's concern that the Project may exacerbate flooding on Dewey

PL.27

S. SMV Failed To Prove That SDCI Erred When It Elected Not To Exercise lts
Substantive SEPA AuthoritY.

per'WAC Ig7-ll-660(1)(b)&(e), substantive SEPA mitigation must be linked to specific,

adverse environmental impacts of the proposal that arc clearly identified in an environmental

document and that are not otherwise addressed by existing regulations. Before requiring

substantive SEpA mitigation, SDCI must consider whether other regulations would mitigate an

identified significant impact. SMC 25.05.660.4.5. If SDCI determines that another regulation

addresses the impact, the City must refrain from exercising its substantive SEPA authority. SMC

25.05.660.A.7. Thus, SDCI's decision whether to exercise substantive SBPA authority is

prescribed unless certain pre-conditions are met. sMC 25.05.660.

SMV may argue that SMC 25.05.665.D.3 and D.5 compelled SDCI to exercise

substantive SEPA authority because, in SMV's opinion, the Project site presents unusual

to See generatty\de Courtenay Testimony, Day 5, Part l, beginning at 50:30'
tt Id.
26 See Joe Taflin Testimony, Day 6,Part l, at 49:09.
27 See Joe Taflin Testimony, Day 6,Partl,aI 47:25.
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circumstances oÍ results in substantial problems of zone transition or use that were not

specifically addressed by the Code.

Both SDCI Planner Magda Hogness and Project architect Charles Strazzarc testified that

there is nothing extraordinary or unique about the Project site that would require exercise of the

City,s substantive SEPA authority and that development on sloped sites or near zone edges is a

common occurrence in Seattle.

Furthermore, several existing City development regulations address site transition. First,

the site is split-zoned, NC3-30 and NC3-40, evidencing the City Council's intent to reduce

structure height for the immediately-adjacent residential properties to the south. Second, the

project was subject to full design review. The DRB addressed height, bulk, and scale at each of

the three EDG meetings before unanimously concluding that Velmeir had done a good job of

addressing its height, bulk and scale guidance and responding to the residential uses located

across the street on DeweY Pl.

Through the design review process, the DRB selected several priority guidelines that

specifically focused on zone transitions and building massing for sites that are large, unusually

shaped, or contain varied topography (ø.g. Design Guidelines CSI-C (topography); CS2-B

(adjacent sites); CS2-8.1 (site characteristics), CS2-D (height, bulk and scale); CS2-D.3 (zone

transitions) CS2-D.2 (existing site features), and DC}-A (massing), referenced in Ex. 14,p,6

(EDG 1); p. 10 (EDG 2); pp. 13-14 (EDG 3) and p. 18 (REC) (MUP Decision's DRB

discussion).

With regard to height, bulk, and scale impacts, the Code sets up a double presumption

that SMV has failed to overcome. In addition to the requirement of affording substantial weight

to the Director's threshold determination, SMC 25.05.675.G.2.c provides that the City's Design

Guidelines are intended to mitigate the same adverse height, bulk, and scale impacts as the City's

substantive SEPA policies. As a result, a project that is approved pursuant to the design review

process is presumed to comply with the City's substantive SEPA height, bulk, and scale policies.
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This presumption may be rebutted only by clear and convincing evidence that height, bulk and

scale impacts documented through environmental review have not been adequately mitigated. Id'

The 'oclear and convincing" evidence standard requires that the evidence be substantially

more likely to be true than untrue and that the fact-fînder be convinced that the contention is

highly probable. Colorado v. New Mexico,467 U.S. 310, 316, 104 S.Ct.2433 (1984).

Here, SDCI planner Magda Hogness testified that the DRB's analysis of the Project's

height, bulk, and scale was considered and incorporated into the Director's SEPA

determination.28 Ms. Hogness stated that she was satisfied that the iterative design review

process worked and that the Project had been carefully studied and thoughtfully considered.

She explained that the DRB considered height, bulk, and scale at each of the three EDG

meetings and at the Recommendation meeting. In response to DRB guidance, Mr. Sttazzata

addressed potential height, bulk, and scale impacts by reducing the overall heights of the

building tiers, setting the upper floor massing back from Dewey Pl., incorporating setbacks and

landscaping, and adding residences along the Dewey Pl. building façade. Ms. Hogness further

testified that the DRB was fully informed regarding its authority to impose further mitigation to

address height, bulk and scale, but it chose to forgo imposing additional mitigation beyond what

it had already required. Instead, in approving the Project, the DRB concluded that:

The Board acknowledged the public's concern with the height, bulk and scale of
the proposal and recognized the site and change of topography as challenging.

However, the Boørd concluded the øpplícant has done a thoughtful iob of
modìfying the proposøl to respond to the context and previous guidønce.

Ex.14,p. 1S (MUP Decision) (emphasis added).

project architect Charles Strazzaratestified that the building footprint shrunk in response

to the DRB's design guidance and the project was intentionally set back and stepped down so

that the upper floor occupied only 40Yo of the allowed building envelope. In addition,

landscaping was incorporated at street level and on the upper floors to further help break up the

2s Magda Hogness Testimony, Day 4,Part2, beginning at 00:01:00'
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building's mass. }y'1r. Sfrazzara concluded that several of the mitigation techniques listed in SMC

25.05.675.G.2.b were implemented on the Project through the design review process.

6. Based On The Weight Of The Evidence Presented At The Hearing, SMV Has

Failed To Demonstrate Clear Error In The Director's SEPA DNS

Determination.

The hearing testimony and voluminous exhibits evidence that the Project was subject to

thorough environmental review by SDCI's technical team. SMV singled out the Madison St.

garage entrance and the Project's stormwater system to contend that dangerous, unanalyzed

conditions had somehow slipped through the cracks.

However, as SDCI Senior Planner Bill Mills testified, the MUP process is just one

milestone in the City's ongoing project review, and it is not uncommon that specific details are

addressed later in the process after SDOT Street Improvement Plan approval or building permit

plan submission.2e

The fact that acomplete stormwater design had not been submitted at the time of MUP

review does not create a fatalflaw. Ms. Courtenay's testimony shows that the City had adequate

information to understand the proposed stormwater system and that the City found no issue with

it. Likewise, the factthatthe Project architect was continuing to work with SDCI and SDOT on

the precise configuration of the Madison St. entrance does not mean that a significant, adverse

impact went unanalyzed. To the contrary, }y'rr. Strazzara testified that the entrance sight triangles

are included in the revised building plan set and that the Project is going above Code

requirements by including other pedestrian safety design features, including tactile paving and

wide-angle mirrors.3o

Based on the weight of the evidence presented at the hearing, SMV has failed to meet its

burden to demonstrate clear error in the Director's SEPA DNS determination. As a result the

Director's Decision should be affirmed.

2' gill Mills Testimony, Day 7,Part 4, beginning at 00:28:20'
30 Charles StrazzaraTestimony, Day 7, Part 3, at 3l:55'
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C. The Director's MUP Decision Appropriately Incorporated the DRB's Unanimous
Recommendation Approving The Project.

In its clarified appeal issues, SMV challenged the Project's compliance with 29 Design

Guidelines. Revised Appeal, !f2.b. As a preliminary matter, several of SMV's design guideline

challenges are subject to summary dismissal. At the hearing, SMV's architect, Mr. Peter

Steinbrueck, failed to provide any testimony regarding twenty of the Design Guidelines listed in

sMV's appeal: (cs1-82, csl-83, CSl-82, CS2-41, CS2-A2,CS2-B,2, CS2-D4, CS2-D5, CS3-

A1, CS3-A3, PLl-A1, PLI-A}, DC1-81, DC1-C4, DC2-AI,DC2-A2,DC2-C3, DC3-83, DC3-

Cl, or DC3-C3).3r Additionally, Mr. Steinbrueck testified regarding several other allegedly

violated Design Guidelines (CS3 -42, DC 1 -C l, DCI -C2, DC2-82, DC2-CI, DC2'C2, DC2-D 1,

DC3-C2,DC3-D1, DC3-D2,DC3-D3 and DC4-D4). However, none of these Design Guidelines

were included in SMV's Revised Appeal.

SMV has abandoned its appeal of the guidelines for which it presented no evidence, and

Mr. Steinbrueck's testimony regarding additional Design Guidelines that were not properly

appealed should be stricken . Seattle First-Nat'l Bank v. Shoreline Concrete Co.,9l Wn.2d230,

243, Sgg p.2d 130g (197S) (issues not raised on appeal deemed abandoned); Hearing Examiner

Rule 3.01(b) and (d) (issues must be raised in timely notice of appeal).

1. The Design Guidelines Are Not Prescriptive And Set The Stage For

F'lexibitity And Dialog During the Design Review Process.

The Director's Design Review Decision is afforded oosubstantial weight." SMC

2376322.C,7. Again, the burden is on SMV to prove that the Director's Design Review

Decision was clearly erroneous-i.e. SMV must present actual analysis and evidence

establishing a definite and firm conviction the Director erred in accepting the DRB'S unanimous

recommendation approving the Proj ect.

SMV canies a heavy burden for the design review portion of its appeal because the

Design Guidelines are not prescriptive regulations. Rather, in contrast to the prescriptive

3l In fact, no SMV witness testified about these appealed guidelines'
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regulations in SMC Title 23, the Guidelines "set the stage for flexibility and dialogue during

project review." Design Guidelines, Introductiolt, p. iv. The Guidelines also explain that there is

not one correct way to achieve compliance. Instead, the Guidelines instruct applicants, Design

Review Boards, and other reviewers to "use their judgment and discretion in determining which

approaches and strategies are particularly applicable to a given project." Design Guidelines,

Introductioh, p.v.

If, as occurred here, four or more DRB members agree on the recommendation, the

Director is obligated to make compliance with that recommendation a condition of MUP

approval unless the recommendation is inconsistent with the application of the design review

guidelines, conflicts with SEPA conditions, is contrary to state law, or exceeds the DRB's

authority. SMC 23.41.008.F.3.

2, Mr. Steinbrueck's Opinion Is Not Evidence That The Director Committed

Clear Error By Adopting The DRB's Unanimous Recommendation.

The Director's MUP Decision includes 23 pages of analysis on the design review process

detailing the public input, the DRB's designation of priority Design Guidelines, and Velmeir's

iterative responses to the DRB's direction. See Ex. !4, pp.3-26 (MUP Decision). Throughout

the design review process, the DRB designated 42 Design Guidelines as priority guidelines for

the Project. Id., pp. 20'24.

In adopting the DRB's Recommendation in the MUP Decision, SDCI concluded:

The Director agrees with the Design Review Board's conclusion that the proposed

ñl*t;d .òfi¿itlãnr imposed re-sult in- a design that best meets the intent of the
'n".ign Re1 iew Cuidelinei and accepts the recommendations noted by the Board.

{. :t ¡& {€

The Director is satisfied that all the recommendations imposed by the Design

Review Board have been met.

Id., p. 25 (MUP Decision).

Mr. Steinbrueck provided his opinion that the design review process failed to address

aesthetic and height, bulk, and scale impacts. He disagreed with SDCI's conclusion that the
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DRB process resulted in a Project that was consistent with the Design Guidelines and satisfied

the DRB's recommended conditions.

As stated previously, Mr. Steinbrueck did not address most of the Design Guidelines

listed in SMV's Revised Appeal, and he inexplicably testified about Design Guidelines that

SMV had not appealed. Additionally, he failed to address many of the Design Guidelines that

the Board designated as priority guidelines, which informed the evolution of the Project as it

progressed through the design review process. Compare Ex. 15 (Peter Steinbrueck's selected

Design Guidelines) withEx.14,pp.20-24, (MUP Decision, listing DRB priority guidelines).

On cross-examination, Mr. Steinbrueck acknowledged he had attended some of the DRB

EDG meetings and made presentations to the DRB on SMV's behalf. He conceded that

architects often disagree over the best way to respond to the design guidance and that there were

a number of devices that an architect could use to respond effectively to particular guidance.

Mr. Steinbrueck was uncertain of whether SMV's 3-D model accurately represented the

building that sDCI reviewed during the MUP process and he was unaware of the upper story

landscaping features that Velmeir has included in the building design. Although he was

concerned about ,'loopholes and artifices," Mr. Steinbrueck conceded that he had no technical

issue with Velmeir,s average grade calculation and that he had not independently performed an

average grade calculation for the Project.

3. SDCI Planner Magda Hogness Testified To The Thoroughness Of The

Design Review Process.

SDCI Senior Land Use planner Magda Hogness is a licensed architect and certif,red land

use planner.32 She holds Masters Degrees from the University of V/ashington in both

architecture and urban planning. Prior to her employment with the City, she served on the East

Design Review Board.

32 Magda Hogness Testimony, Day 4,ParL2, at7:28
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Ms. Hogness guided Velmeir through the design review process, was present at the

meetings, prepared the DRB guidance documents, reviewed draft responses and made

recommendations to ensure that the design revisions were consistent with the DRB's direction.

Ms. Hogness testified that the design review process was respected fully.33 She said that

the NC3 zoning on the Project site contemplated and permitted both the mix of uses and a

building of the scale proposed by Velmeir, even though the site was adjacent to a residential

tone,3o The thoroughness of the design review ptocess is evidenced by Exs. 63-78 and 126-141.

Reviewing Ex. 68 (October 18, 2016 guidance memorandum for EDG2), Ms. Hogness

explained that she tried to be as clear as possible in explaining to the DRB that its authority

included requesting modification to height, bulk and scale, even if the building was Code-

complaint for height.3s

In response to a question from the Hearing Examiner, Ms. Hogness confirmed that the

Board was aware of its authority,36 and that by the time of the Recommendation meeting the

DRB was satisfied with Velmeir's response to the DRB's height, bulk, and scale guidance:

Hearing Examiner: I am sorry. I just want to ask a.question. You keep repeating
i¡áiyóftrure given this guidarice. 

"Can you provide information on how the Board

responded to that?

Ms. Hogness: Certainly. I wanted to make sure they h9y that they,huÇ th.
authorit¡i to require ad<íitional setbacks or additional transitions in height, -bulk,
and scaie of thè proposal. So, each time the Board, b_ec_ause !he¡e. was a lot of
pr¡tir comment'reiated to 

'height 
calculations and how height would be

õalcuiated, and that is a zoning issúe, to give them guidan_ce on their 3utho.rity a1d

*ttáittt"y .ould do. The Boarã respondeã in thefirst pnc_meetings by asking þr
more sétbacks and transitions 

^ in height, bulk, and scale. And in the

Recommendation meeting they were satisfied, for the most part.

Hearing Examiner: So they acknowledged your discussion and that's how they
responded?

33 Magda Hogness Testimony, Day 4, Part 3, at26:31'
ta Id. at l:46:lo,
3s Magda Hogness Testimony, Day 4, P art 2, at 58:43, I :21 :45, and I : 5 I : I 7'
,u IrAJgda Hãgness Testimony, Day 5, Part l, at 38:10 (In response to a question on whether the DRB was

adequãtely iniormed about its authority and ability to regulate the project through the Design Guidelines, Ms'

Hogness iestified that, in her memos she clearly articulated the Board's authority)'
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Ms. Hogness: Right. It was very clear that the Board could always ask for more.

Hearing Examiner: Alright. Thank you.37

Ms. Hogness explained that the Project followed the Priority Guidelines identified by the

DRB38 and that she spent approximately 200 hours shepherding the Project thorough the design

review pror.ss.3e Ms. Hogness testified that the with regard to analysis of height, bulk, and

scale, the Project was thoroughly reviewed and conditioned:

I would say that the Design Review Board, their review of th-. projegt, specifically
the massing, height bulk and scale, has been the most 

-thorough 
project .I've

encountereð"to dãte as a senior land use planner. So, and I've reviewed projects
that are located downtown. I've reviewed projects that have undergone rezoîe.
I've reviewed projects that are also adjacent to a single. famiþ transition. This
particular project has had four design review board meeting"s, th9 benefit of four
äesign review board meetings and t think that's a testament that shows a lot of the

modîlation and the transitidn in stepped topography to the Dewey frontage_really
has been resolved throughout that-process. Typically, projects go _through two
meetings, sometimes thrðp^ But this is, I've never had a proposal that has gone

through so much review."*"

Finally, Ms. Hogness agreed that the DRB's iterative process worked and that the Project

had "been carefully studied and thoughtfully considered."4l

4. Project Architect Charles Strazzart Explained How The Project Met Each

Of The 29 Design Guidelines Challenged By SMV.

Velmeir's architect, Charles Strazzara, explained several design-related aspects of the

Project.a2 First, he dispelled SMV's concern about moving and delivery trucks on Dewey Pl.,

explaining that the Project's apartment units would have a moving center and package delivery

area that are accessed from Madison St., and garbage pickup would be split, with commercial

collection on Madison St. and residential collection stored internally until the garbage truck

t' Id. at l:52.
38 Magda Hogness Testimony, Day 4,Part3,at24:45.

'n Id, at27:57.
uo Id. at28:25.
at Id. at3g:20.
a2 Charles Strazzara Testimony, Day 7,Part3, beginning at 00:08:00
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arrived on Dewey Pl.a3 Mr. Strazzaraestimated approximately eight refuse truck trips per week

on Dewey Pl. (wo recycling and two garbage trucks twice per week).aa

¡¿r. Strazzara testified that Velmeir voluntarily met with SMV several times prior to

initiating the design review process and that he and his team spent approximately 1,600 hours

preparing drafts, responding to DRB guidance, and modifying the Project.as }y'rr. Sttazzaru

complimented Ms. Hogness for the thorough job she did in vetting alternatives and preparing the

Project's design team for the DRB EDG meetings.a6

During his testimony, Mr. Strazzaradiscussed how the Project met each of the 29 Design

Guidelines that SMV had challenged. See Ex. 149 (Charles Slrazzata's Presentation). He

explained how the "like for like" concept evolved that resulted in the townhomes and the

residential vehicle entrance being located on Dewey Pl. while the Project simultaneously created

a commercial frontage and commercial vehicle entrance on Madison St.a7

Regarding the on-site vegetation, }y'rr. Strazzara explained that in addition to working

with the City's technical experts, Velmeir also presented information to the DRB about the

design options that possibly could preserve some of the existing trees. Exhibit 137 is a

compendium of the various tree-related materials that were presented to the DRB during the

EDG process. It included a tree survey, table of trees, building massing options, and a summary

of the arborist,s studies. Id. ly'rr. Strazzara explained the unsuitable on-site soils and the

arborist,s conclusion thar Code-compliant construction, dedication of the right-of-way,

groundwater interception, and construction of a required retaining wall along the Dewey Pl.

frontage would all negatively impact long-term tree survivability. Ultimately, the DRB

concluded:

a3 Charles STrazzaraTestimony, Day 7, Part 3, at l0:05 - l3:35'
ou Id,
a5 Charles Strazzara Testimony, Day 7, Part 3, at 40:40 - 45:45'
ou Id. at 48:oo - 49:05.
o' Id. ar l:26:30.
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The Board acknowledged the public's concern for the loss of the
significant mature plantings, however, the Board deferred to the
arborist study as reviewedãnd approved by the City and supported
the arborist'i findings recommending the removal of the canopy.

Ex. 14, p. 1a (MUP Decision).

D. The DRB Process and Recommendation, As Incorporated Into The MUP Decision,
Should be Respected and Affirmed.

As evidenced by the public comment summaries in the MUP Decision (Ex. 14, pp. 3-5,

7-10, 11-13, and 14-16) SMV had ample opportunity to express its concerns and opinions on

how the Project should be modified to comply with the Design Guidelines.

It is also apparent that the DRB considered and incorporated public comment into its

guidance. For example, as reported in Ex. 14, p.6 (MUP Decision), at EDGI, "[t]he Board

acknowledged the public's concern with the height, bulk and scale of the proposal and agreed

that the massing needed further transition along Dewey and the single-family zone," and "[t]he

Board unanimously agreed with public comment that additional setbacks should be provided to

respond to the site topography and transition to the single family zoning."

Following EDG2, the DRB oorecognized the applicant's effort to date and supported the

changes including the additional setbacks provided." Ex.14, p. 10 (MUP Decision). Again

recognizing public concern, the DRB requested further transition of the building massing to

respond to the single family zone. Id.; see also EDG 2 Priorities and Recommendations 2.c

(DRB affirmed public comment regarding the pedestrian experience on Dewey Pl.).

By EDG3, while acknowledging the public comments regarding height, bulk and scale,

the DRB concluded that the Project had adequately addressed height, bulk, and scale impacts:

[T]he massing development is responsive to. prellioug guidance and

tttát ttre desi{n, overail, is on the right track. The Board strongly
supported thë íeanangement of uses, specifically the addition of
townhouse units on tfü Dewey frontagè as the use better reflects
the residential character of the neighborhood, provides an

intentional transition to the surrounding-single family zoning and

better responds to the existing topography'

Ex. 14, p. 13, EDG3 Priorities and Board Recommendation 1 (MUP Decision).
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Thus, the record before the Examiner is that SMV and other members of the public had

ample opportunity to comment on the Project, that the DRB incorporated public comment into its

guidance, and that Velmeir responded to that guidance by modifying the Project. SMV has not

presented actual evidence that either the DRB's process or its substantive recommendation was

flawed or that SDCI's adoption of that recommendation was clearly erroneous.

Affirming SDCI's Design Review decision, and the Board Recommendation that

underlies it, is particularly important in the design review context because the overall design

review goal to "foster design excellence in private development of new multifamily and

commercial projects . . ." is not readily quantifiable. Design Guidelines, Introduction, P. iii. As

the Design Guidelines note: "Design excellence takes many forms and can be measured in

various ways." Id, The Design Guidelines enable dialogue, provide a common language, and

ooserve as the basis for fair and consistent recommendations by the Design Review Boards. . ."

Design Guidelines, Introduction, p. iv.

Here, the DRB was comprised of several design professionals, and Velmeir was entitled

to rely on the DRB's interpretation and application of the Design Guidelines. To conclude

otherwise would create an arbitrary and subjective process that would violate Washington's

requirement that neither an applicant nor government offrcials may be constitutionally required

or allowed to guess at the meaning of land use design requirements. Anderson v. City of

Issaquah, T0 Wn. App.64,75-78,851 P.2d 744 (1993) (design review regulations and process

must provide effective and meaningful guidance).

The DRB was well within its discretion to make the design recommendations that guided

the project's compliance with the Design Guidelines. The fact that SMV or Mr. Steinbrueck are

dissatisfied with how the Project ultimately evolved is not a legally sufficient reason to overturn

SDCI's decision to adopt the DRB's well-reasoned recommendation. Maranatha Mining, Inc' v.

pierce County,59 Wn. App.795,805, 801 P.2d 985 (1990); Sunderland Servs. v, Pasco, 127

'Wn.2d 782,797,903 P.2d 986 (1995).
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E. SDCI's Code Interpretation 'Was A Proper Application Of Former SMC
25.09.180.8.2.b's ECÃ Relief From Standards And SMC 23.86.006 Average Grade
Calculation Methodology.

The Director's Land Use Code Interpretation ("Interpretation," at Ex. 87) must be

afforded substantial weight, and should be upheld. SMV failed to provide meaningful evidence

to refute the Director's conclusions or to demonstrate that the Interpretation is contrary to any

Code provision or policy. The Interpretation presents a logical evaluation and application of the

relevant development standards.

1. ECA Relief From Standards.

The Project site qualified for relief from ECA standards because the steep slope was

created from man-made fill in association with City street improvements and lawful prior

grading. SMC 25.09.180.8.2. As a result, as SDCI Senior Planner Bill Mills confirmed in

testimony, the critical areas requirements for vegetation retention are not applicable. SMC

25 .0g .060.8, 25. 09. 1 I 0 .D, 25 .0g .320. A3 .b, and 25 .09'320. A. 3 .d. 
48

Interpretation Conclusion 1 states that the Project was reviewed by two SDCI

geotechnical engineers-Mr. Jim Mattoon and Mr. Rob Mclntosþ-for compliance with the

ECA relief from standards criteria. Ex. 87, p. 11, Conclusion 1. Based onthe analysis of the

City's GIS system, street grade profiles, and historic grading permits, both reviewers concluded

that the on-site steep slope met the requirements for relief from ECA development standards.

SeeEx.87.

Interpretation Conclusion 5 explains that because the steep slope is eligible for relief

from ECA development standards, the ECA-associated restrictions on development and

vegetation removal do not apply. Ex. 87, p. 12, Conclusion 5. To find otherwise would render

Section 25.09.180.8 .2 "meaningless". Id. At Interpretation Conclusion 6, the Director similarly

concluded that regulations for trees and vegetation removal and replanting in SMC 25.09.180.D

and 25,09320Ajþ do not apply to portions of the site that are eligible for redevelopment. Ex.

48 Bill Mills Testimony, Day 5,Part2, beginning at00:34:13
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87, p. 12-13, Conclusion 6. These regulations are intended to restrict development or other land

disturbing activities within environmental critical areas that are non-disturbance areas. However,

if an area is eligible for development, it is not an ECA, and tree and vegetation removal are

allowed. Id. The Director concluded that to find otherwise would effectively disallow the relief

the Project is entitled to.

2, The Project Architect Properly Apptied SMC 23.86.006 And DR 4'2012 To

Calculate The Project Site's Average Grade.

Project architect Charles SÍrazzara testified that he followed DR 4'2012 (Ex. 134) to

calculate the site's average grade and that, early in the process, SDCI planner, Art Pederson,

confirmed that the average grade calculation had been done correctly. Ex. 136 (email to Lucas

Branham).ae

Mr. Stazzara also stated that, contrary to SMV's assertion, the Project architects did not

look for some advantage by using topographical dog-ears on the steep slope.sO Instead, they

followed the DR 4-2012 methodology of cutting the property into rectangles running

perpendicular to the slope. After SMV raised this allegation, Mr. Strazzara re-ran the average

grade calculation using three rectangles instead of two. Ex. 135. The result was substantially the

same as the prior calculation and allowed construction of the MUP-approved Project, which is

below the maximum allowable building height.5r

F. Velmeir Renews Its Request For The Examiner To Dismiss SMV Appeal Issue 4(a).

Velmeir renews its request for summary dismissal of SMV's appeal issue 4(a) because

the City,s determination that Velmeir's arborist had provided an appropriate DR 16-2008 Risk

Assessment, which allowed for the removal of existing site vegetation under Ch. 25.11 SMC

(Tree protection Ordinance), is a non-appealable Type I decision. See F;x.49 (SDCI Correction

Letter agreeing with arborist's risk assessment).

as See qlso Charles StrazzaraTestimony, Day 7, Part 3, at 16:20-17 55;21:45 -23:10.
50 

,See Charle s Strazzara Testimony, Day 7 , Part 3, at l8:40 - 1 9: l0'
sr Charles Strazzara Testimony, Day 7 , Part 3, at 19:24 '20:22'
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There is no Code provision allowing for the appeal of decisions made under Ch.25.11

SMC. In her Pre-hearing Order on Velmeir's Motion to Dismiss, the Examiner acknowledged

that "[t]he review of tree protection under Chapter 25.11 SMC also does not occur through

appeal of the oCorrection Letter' submitted by Velmeir in its motion materials..." Order on

Motion to Dismiss at p. 8.

Furthermore, Tip Sheet 242 ("Tip 242") identified by the Hearing Examiner does not

bring appeal issue 4(a) within the Hearing Examiner's jurisdiction. Order on Motion to Dismiss

at p. 8. Tip 242 does identify SMC 23.41(Design Review) as one component of the regulatory

framework for tree protection in the City. However, the references made in Tip 242 are to

independent places in the Code that separately address trees. They may inform one another, but

references to Ch. 23.41SMC in Tip 242 do not convert SMV appeal issue 4(a) into a Type II

decision that is within the Hearing Examiner's jurisdiction to decide. The Hearing Examiner has

withheld jurisdiction over a similar issue in a prior decision. Specifically, in Seattle Committee

to Save Schools, HE File No. MUP-14-008, Conclusion 6 (August 13, 2014), the Examiner

stated that whether there were other exceptional trees on a site was outside the scope of the

Examiner's review. See also End the Prison Industriøl Complex et al. v' King County et al.,

2018 Wash. App. LEXIS 1277, p. 13 (unpublished }/ray 29,2018) (upholding the Seattle

Hearing Examiner's determination that SMC 23,76.006.C set forth the exclusive list of Type II

decisions).

III. CONCLUSION

The evidence at the hearing demonstrates that the Project was thoroughly vetted in the

Design Review process and appropriately mitigated by SEPA and other City environmental

regulations. SMV has failed to demonstrate that the Director's MUP Decision, SEPA threshold

determination, or Code Interpretation were clear effor. As a result, SMV's appeal should be

dismissed.
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