BEFORE THE HEARING EXAMINER
CITY OF SEATTLE
[bookmark: _GoBack]
In the Matter of the Appeal of:					Hearing Examiner File WA-18-002

ELIZABETH CAMPBELL, ET AL,					APPELLANT’S MOTION FOR STAY
						
Of the adequacy of an FEIS issued by the Director, 		
Seattle Office of Housing					

I. RELIEF REQUESTED
Pursuant to HER 3.13(b) the Appellant, Elizabeth Campbell, respectfully requests that the Hearing Examiner (“Examiner”) stay the proceedings for 30 days in this matter for the purpose of allowing the appellants Elizabeth Campbell and the Discovery Park Community Alliance sufficient time to make an request to the King County Bar Association for an attorney referral, to retain counsel, and to provide counsel(s) retained by the appellants sufficient to time to meet and interview the appellants, review the case file, and conduct any necessary preliminary investigation and legal research.  

II. STATEMENT OF ISSUES
HER 3.13(b) provides that parties have a right to be represented by an attorney.  Due to health reasons Appellant Elizabeth Campbell is unable to continue pro se in this matter and Appellant Discovery Park Community Alliance is unrepresented by counsel, should a stay be entered in this matter in order to grant time for appellants to retain attorney representation?

III. AUTHORITY
The Hearing Examiner Rules of Procedure (“HER”) 3.13(b) in pertinent part states:

3.13 PARTIES' RIGHTS AND RESPONSIBILITIES
(b) Parties have the right to be represented by an attorney. Representation by an attorney is not required.

IV. STATEMENT OF FACTS/EVIDENCE RELIED UPON

1. Neither appellant, Elizabeth A. Campbell or Discovery Park Community Alliance is represented by counsel.  

2. Appellant Elizabeth Campbell has been significantly ill for the last four months, under a doctor’s care, has not been able to fully assist in the preparation for hearing, is not likely to be recovered sufficiently to fully assist, and is unable to continue without representation of counsel.  (Campbell’s declaration attached and included herein as Exhibit A).

3. The following case events have transpired as of even date:

· February 11, 2018 Appellants filed an appeal challenging the adequacy of the City of Seattle’s Office of Housing’s Fort Lawton Final Environmental Impact Statement. 

· May 15, 2018 a prehearing conference was held setting the case schedule for this matter.  

· May 23, 2018 order setting case schedule.

· August 24, 2018 Appellants filed a Motion for Continuance; on September 10, 2018 the Office of Housing filed a Response to the motion, Appellants filed a Reply on September 12th , the Hearing Examiner denied the Continuance on September 12, 2018.

· September 11, 2018 a telephonic prehearing conference was scheduled.[footnoteRef:1]  [1:  The Hearing Examiner’s notice for the conference and related communications indicated that the purpose of the conference was for it to be a prehearing conference: “Attached please find the Hearing Examiner’s Notice of Telephonic Prehearing Conference the above referenced appeal. The conference has been set for Wednesday, September 19th at 9 a.m. My original e-mail referred to a hearing on motions, but since the date had to be pushed out a week it will now be just a prehearing conference and the Hearing Examiner will issue a decision on the motion before that.” and “A telephonic prehearing conference shall be held in this matter on Wednesday, September 19, 2018 beginning at 9:00 AM…Each party must have a representative in attendance at this meeting.  The parties should bring their calendars, and be prepared to discuss deadlines, the availability of witnesses, and other scheduling matters.”
] 


· September 14, 2018 the Office of Housing filed a Motion to Exclude [Appellants’] Exhibits and Witnesses and to Dismiss appeal. 

· September 18, 2018 Appellants filed a Motion for Reconsideration; on September 18th the Office of Housing filed a Response, Appellants filed a Reply on September 19th, the Hearing Examiner denied the motion on September 19th. 

· September 19, 2018 the purpose of the scheduled telephonic prehearing conference was changed and a hearing was held instead to consider the two pending motions; an order denying the motion for reconsideration was entered, Appellant Campbell made an oral motion to disqualify the hearing examiner, the hearing examiner without argument immediately denied the motion.  

4. A hearing in the matter of the appeal is scheduled for September 25, 2018.

V. ARGUMENT
A.  The stay in order for appellants to seek and retain counsel should be granted. 
	 Appellant Campbell is not seeking state appointed counsel, that being said however, the right to representation by counsel is considered to be a constituent of the the right to a fair trial,[footnoteRef:2] as well as finds support in the Due Process Clause of the Constitution, and it is embedded in the Hearing Examiner Rules of Practice and Procedure. [2:  Wikipedia.  “Right to counsel”.  https://en.m.wikipedia.org/wiki/Right_to_counsel] 


HER 3.13(b) unequivocally establishes an appellants’ right to be represented by counsel.  

In King v. King, 162 Wash. 2d 378 (2007), judges supporting the right to counsel in a civil matter stated, “Without assistance from attorneys, pro she litigants frequently fail to present critical facts and legal authorities that judges need to make correct and just rulings.  Pro she litigants also frequently fail to object to inadmissible testimony and to correct erroneous legal arguments.”[footnoteRef:3] [3:  “Brief of Retired Trial Judges Amici Curiae, King. V. King.] 


	 
B.  Because it is very difficult for the pro se appellant to effectively carry out the appeal this is grounds for granting the motion.
	Attorneys withdraw mandatorily or permissibly depending upon whether they find it unreasonably or difficult to effectively continue to represent their client; mediated by ethical considerations in the Rules of Professional Conduct. 

	Appellant Campbell’s declaration that she is unable due to illness to assist even on her own behalf in the preparation for the hearing in this matter is not controlled by any professional or hearing examiner rule, but it is not dissimilar to considerations in employment whereby an employee is unable to work due to illness.  In all instances the right for an individual in the workplace or in administrative proceedings to be free from further unhealthy demands on their constitution, duress, and possible negative impacts to their health is a relatively inviolate conception, in general and in law.

	In the Matter of the Appeals of Seattle Displacement Coalition, et al, and University District Advocates, Hearing Examiner File W-15-001 and W-15-004, the appellants’ counsel, Ryan Vancil,[footnoteRef:4] filed an unattested Motion for Continuance[footnoteRef:5] seeking to have the previously scheduled hearing date of March 31, 2015 in the matter moved to a future date in order to accommodate Vancil’s ongoing illness, which he stated had rendered him incapable of assisting his clients to prepare for hearing.  He likewise stated that he did not know for the foreseeable future whether that would change.  The motion was unopposed by the City of Seattle.  On March 5, 2015 deputy hearing examiner Watanabe granted the motion and moved the hearing date in that matter from March 31, 2015 to May 5, 2015, a period of 35 days.  [4:  The Hearing Examiner in this appeal, W-18-002l.]  [5:  No supporting affidavit accompanied Vancil’s motio 
n. ] 


VI. CONCLUSION
Based on the facts, argument, authorities presented above and the declaration attached hereto,  

DATED this 20Th day of September, 2018.

ELIZABETH A. CAMPBELL



Appellant
4027 21st Avenue West   Suite 205
Seattle, WA. 98199








EXHIBIT A - DECLARATION 
I, Elizabeth Campbell, declare as follows:

That I am over the age of 18 years and competent to be a witness herein and testify to the facts below:

For the better part of this last four months I have been significantly ill and unable to fully assist or advocate for my case in W-18-002.  I have spent the majority of each month in bed trying to recover, as well as have been housebound due to my illness, and when not so involved I do not feel well.
 
In June of this year I was unable to continue my employment due to my medical disability.  I have been under a doctor’s care for over two years for ongoing health reasons, as well as go to weekly therapy for the same conditions in order to both alleviate the symptoms, to manage pain, and to prevent a further declination in my health.  

Further contributing to my ill health has been the death of my younger sister Debbie on June 17, 2018.  She was my sister for over 60 years.  Her death has left me despondent and unable at times to participate in the enjoyment of life and in activities of daily living.

I am unable to effectively assist in the preparation for hearing in this matter, in fact at times I have been unable for health reasons to meet critical case schedule deadlines, in particular I was unable to meet the deadline to file a list of witnesses and exhibits that was due on August 24, 2018.

For all the above reasons I am asking for a stay in this matter to seek counsel to represent me.  To that end I in fact have today contacted the King County Bar Association’s lawyer referral service and submitted a request for referral – that request is pending, a copy of the acknowledgement of that request is attached hereto as an exhibit.

Likewise I will be seeking representation for the other party in this appeal, the Discovery Park Community Alliance, a Washington state non-profit organization that I founded and manage.  

The Motion for Stay is not intended to vex, delay, or interfere with any  proceedings in this case.  It is sought solely for the purposes outlined in my Motion and in this declaration. 

I certify under penalty of perjury under the laws of the State of Washington that my statements above are true and correct.

EXECUTED at Seattle, Washington on this 20th day of September, 2018.




Elizabeth A. Campbell, 
Declarant



CERTIFICATE OF SERVICE

I, Elizabeth Campbell, declare as follows

That on September 20, 2018 I filed the Appellant’s Motion for Stay and Declaration above and this Certificate of Service with the Seattle Office of Hearing Examiner using its e-filing system, and that on September 20, 2018 I also addressed said documents and sent them for delivery as follows:

To the Hearing Examiner Ryan Vancil c/o 
Alayna Johnson
700 Fifth Avenue, Suite 4000
Seattle, WA. 98104
Alayna.Johnson@seattle.gov


To the City of Seattle by E-Mail
Patrick Downs
Assistant City Attorney
Patrick.Downs@seattle.gov

Alicia Reise
Alicia.Reise@seattle.gov

I certify under penalty of perjury under the laws of the State of Washington that the foregoing is true and correct.

EXECUTED at Seattle, Washington on this 20th day of September, 2018.




Elizabeth A. Campbell, 
Declarant
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